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QUESTIONS PRESENTED. 

1) The question is whether an attorney under a contin¬ 
gent retainer, which gave him an express lien on the recov¬ 
ery and confined his compensation thereto, and who was 
admittedly discharged without cause, is entitled to inter¬ 
vene as of right under Rule 24(a) of the Federal Rules of 
Civil Procedure in a suit instituted by him on behalf of his 
client in the District Court. 

2) The question is whether the District Court may re¬ 
strict said attorney to assertion of his lien only after judg¬ 
ment is rendered where his client has consented to his inter¬ 
vention and wdiere participation in the main action with the 
right to attack defenses to said client’s recovery inter¬ 
posed by Defendant constitutes the only effective remedy 
for said attorney. 
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United States Court of Appeals 

Foe the District of Columbia Circuit 


No. 11,009 

Raoul Berger, Appellant, 
v. 

J. Howard McGrath, Attorney General, Appellee. 

Appeal from an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from an order entered by the United 
States District Court for the District of Columbia granting 
intervention in terms so limited as to be useless, and deny¬ 
ing Appellant unqualified intervention as of right under 
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Rule 24(a) of the Federal Rules of Civil Procedure. 1 This 
appeal is taken under the Act of June 25, 1948, c. 646, 62 
Stat. 929, 28 U. S. C. § 1291. 

i STATEMENT OF FACTS. 

Appellant (Intervener) was retained by Madeleine du- 
Pont Ruoff (Plaintiff) in October, 1948, to institute suit 
for the recovery of property vested from her by the Ap¬ 
pellee (Defendant) under the alleged authority of the Trad¬ 
ing with the Enemy Act. The contract of employment made 
the fee for legal services contingent upon recovery, pro¬ 
vided that the fee was to be paid “only out of said recov¬ 
ery”, and gave Appellant “an attorney’s lien upon said 
recovery as security for the payment of said fees.” App. 
21 . 

On the eve of pre-trial in August, 1950, Appellant 
was discharged without cause by Plaintiff. Plaintiff stip¬ 
ulated in a compromise agreement, under which Appellant 
consented to substitution of attorneys, that Appellant had 
faithfully performed his contractual obligations, that he 
was dismissed without cause, and that he is entitled to com¬ 
pensation in the event of recovery by Plaintiff. App. 13,14. 

iPlaintiff further stipulated that Appellant is “entitled 
to intervene • • • for the protection of his interest”, and 
that she would “in no way * * * oppose” a motion by Ap¬ 
pellant to intervene. App. 14, 15. Plaintiff also “ratified 
and confirmed” Appellant’s charging and retaining liens, 
“it being the intention of the parties hereto to reinforce, 
not to supersede all liens now held” by Appellant. App. 
14. (emphasis supplied throughout) 

On November 29, 1950, Appellant filed a Complaint ask¬ 
ing that his “interests in the property in suit be secured 
and protected by this Court.” App. 18. Simultane- 

i While in form the decree of the court below grants intervention, the inter¬ 
vention is so limited as to be nugatory, infra, pp. 11-12. An appeal will lie 
from an order which in effect permanently denies a prayer for relief. See 
e.g., Taylor v. Spurway, 72 P. (2d) 97, 99 (C. A. 5th, 1934) and King Mecha¬ 
nism 4r K. Co. v. Western Wheeled Scraper Co., 59 F. (2d) 546, 547 (C. A. 
7th, 1932) (a transfer of an equity suit wherein an injunction is sought to the 
law side is tantamount to denial of the injunction and therefore appealable). 

An order denying intervention to a person having an absolute right to 
intervene is final and appealable. Dickinson v. Petroleum Conversion Corp., 
338 XT. S. 507, 513 (1950); Railroad Trainmen v. Baltimore and 0. B. Co., 
331 TJ. S. 519, 524 (1947). 
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ously, Appellant filed a Motion to Intervene as of right un¬ 
der Rule 24(a) (2)-(3) of the Federal Rules of Civil Pro¬ 
cedure. App. 15, 18. Appellee opposed intervention and 
recognition of Appellant’s lien. On April 3, 1951, the 
Court below found that Appellant had rendered valuable 
services to Plaintiff for which he had not been compensated, 
that Plaintiff discharged Appellant without misconduct on 
his part, and that Plaintiff had consented to intervention. 
App. 22. An order was entered decreeing that Appellant 
be permitted to 

“intervene against plaintiff * m * to assert and protect 
the lien claimed by him upon such money or other prop¬ 
erty as the plaintiff may recover from defendant by 
this action or by any settlement thereof” 

but denying 

“such portion of the motion * * • as seeks intervention. 
* * # for the purpose of asserting with plaintiff * * * 
and on her behalf her claim against defendant.” 

The decree therefore permits Appellant to intervene with 
respect to “such property as the plaintiff may recover,” 
but since there can be no “such property” before a judg¬ 
ment for recovery is entered, Appellant is denied interven¬ 
tion during the course of the proceeding. 2 It likewise de¬ 
nies Appellant the right of attacking Appellee’s defenses, 
to which he is entitled under Rule 24(a). 

2 The proceedings below indicate that the District Court was concerned 
with confining intervention to assertion of the lien after judgment. On De¬ 
cember 29, 1950, the Court informally advised counsel that intervention would 
be granted and asked that an order be drawn. Thereafter Appellee filed a 
Motion for Reconsideration which was granted on January 17, 1951. The 
briefs and oral argument at the rehearing were addressed largely to the scope 
of intervention. Thus Appellee, in summarizing his contentions, asserted that 
Appellant “may not intervene in the suit” because “No lien that the peti¬ 
tioner may have received by virtue of his retainer agreement is assertible 
prior to judgment .” Defendant’s Memorandum in Opposition to the Peti¬ 
tion, at p. 3. In his Supplementary Memorandum (p. 3) Appellee stated: 

“Even if intervention were possible as a technical matter, in the pres¬ 
ent posture of the case the intervenor’s role would have to be restricted 
to that of a bystander with absolutely no right to participate in any way 
in the litigation between the plaintiff and the Attorney General,” 

and he repeated 

“No case can be cited in which a lawyer has been permitted to inter¬ 
vene, in the absence of fraud, prior to judgment.” Defendant’s Memo¬ 
randum in Opposition to the Petition, p. 8. 


SUMMARY OF ARGUMENT. 

' Introductory. 

In limiting Appellant to intervention after judgment has 
been Entered, the District Court made the intervention 
nugatory; it disregarded the clearly applicable intervention 
as of right provisions of Rule 24(a) of the Federal Rules of 
Civil Procedure; it disregarded an unbroken chain of deci¬ 
sions by this Court according attorneys discharged with¬ 
out cause an unqualified right to intervene; and it deprived 
a wrongfully discharged attorney of protection for valu¬ 
able services rendered. 

The case, therefore, raises an important question in the 
construction of Rule 24(a). It is important, too, because 
the court below curtailed the protection hitherto enjoyed 
by attorneys representing indigent claimants against the 
United States, an issue rendered urgent by the rapidly 
mounting volume of contingent litigation against the gov¬ 
ernment. 

I 

Rule 24(a)(3) confers an absolute right to intervene if 
an Applicant is so situated as to be adversely affected by 
a distribution of property subject to the control or disposi¬ 
tion of the Court. Plaintiff’s suit was filed under §9(a) 
of the Trading with the Enemy Act which directs the Court 
to order a return to a proper claimant of property held by 
Appellee. The property in suit is therefore subject to the 
control or disposition of the court. Since Appellant’s right 
to recovery is contingent upon Plaintiff’s success and since 
a denial of recovery may be attacked by Appellant only in 
this proceeding, which is made the exclusive remedy by 
§ 7(c), it follows that Appellant would be adversely affected 
by a judgment disposing of the property. Moreover, Ap¬ 
pellant’s contract of employment expressly provided that 
he should have a lien upon the recovery and it is settled 
that equitable lienors may intervene as of right. 

Intervention of right is likewise accorded under Rule 
24(a)(2) if the applicant’s interest in inadequately repre- 


sented by existing parties and if the applicant will be bound 
by the judgment. Appellant had no voice in selecting his 
successor and is therefore inadequately represented. He 
will be “bound by the judgment” because his rights will 
be irretrievably lost if Plaintiff fails to prevail. 

n 

This Court has repeatedly ruled, even where the retainer 
agreement did not expressly provide for a lien, that an 
attorney under a contingent fee contract discharged with¬ 
out cause may intervene to safeguard his interest. The 
right has been articulated in unqualified terms, and this 
Court has squarely held that discharged counsel may inter¬ 
vene prior to judgment. 

m 

The decree denies Appellant the rights and status nor¬ 
mally accorded an Intervener. Intervention is meaning¬ 
less if once in the suit a party is forbidden from taking 
steps to protect himself. And the rules do not afford the 
slightest warrant for treating unjustly discharged attor¬ 
neys any differently than other interveners. By the de¬ 
cree Appellant is relegated to the sidelines until the case 
has been decided, and since Appellant can “protect” his 
interest only if free to further Plaintiff’s suit, he is vir¬ 
tually denied intervention. 

Appellant has no other practicable or efficacious remedy. 
By the vesting order, Appellee deprived Plaintiff of vir¬ 
tually all her property so that a suit in quantum meruit 
for services performed would be fruitless. Such a suit is 
precluded by the contract which confines payment to the 
property recovered by Plaintiff. An independent suit after 
judgment is hazardous because Plaintiff may fail to re¬ 
cover her property in this suit. In the absence of an al¬ 
ternative remedy Appellant is entitled to intervene as of 
right. 
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IV 

' The former client, Plaintiff, has consented to interven¬ 
tion. Appellant asserts no new claim against Appellee. 
The liability of Appellee will in no way be increased by 
intervention. No issues outside the scope of the main ac¬ 
tion will be injected by Appellant’s participation in the 
proceeding. Inconvenience to Appellee is an insufficient 
basis for denying intervention as of right. 

Protection for attorneys is necessary if dispossessed 
and impecunious clients are to secure adequate representa¬ 
tion. Particularly is this true where persons of limited 
means prosecute claims against the federal government. 
Applied to this case, the principle of adequate protection 
implies unqualified intervention. 

ARGUMENT. 

L 

Appellant Has an Absolute Right to Intervene Under 

Rule 24(a). 

Federal Rule 24(a)(3) confers an unqualified right to 
intervene 

“when the applicant is so situated as to be adversely 
affected by a distribution or other disposition of prop¬ 
erty which is in the custody or subject to the control 
or disposition of the court or of an officer thereof.” 

Plaintiff’s suit was filed under Section 9(a) of the Trad¬ 
ing with the Enemy Act, 50 U. S. C. App. § 9(a), which 
directs the court to order a return to a proper claimant 
of property held by Appellee. The property in suit is 
therefore “subject to the control or disposition of the 
court.” The retainer agreement provided that Appellant 
should be reimbursed “only out of said recovery”, App. 
21, and by terms of the Stipulation, Appellant will be paid 
only if “the property in suit is returned”, App. 14. Appel¬ 
lant therefore will be irrevocably precluded from compen- 
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sation if recovery is denied Plaintiff. Since §7(c) of the 
Act makes the remedy afforded by §9(a) exclusive, and 
since a denial of recovery to Plaintiff may therefore be 
attacked by Appellant only in this proceeding and in no 
other, it follows that Appellant will “be adversely affected” 
by such “a disposition of the property.” Hence Appel¬ 
lant is entitled to intervene as of right. 

If Rule 24(a)(3) be regarded as declaratory of prior 
law, and it therefore be concluded that it requires the exis¬ 
tence of an “interest in” the property, 3 Appellant comes 
within the rule, either by virtue of his express contract lien 
or by virtue of the lien by operation of law fashioned by 
the federal courts for the protection of unjustly discharged 
attorneys. 4 

The contract of employment provided in express, un¬ 
equivocal terms that Appellant should have “an attorney’s 
lien upon said recovery.” App. 21. Such an agreement 

“is decisive as to the existence of the lien.” United 
States v. Hudson , 39 F. Supp. 797, 802 (Mont., 1941). 

Even in the absence of an explicit contractual provision for 
lien, this Court has ruled in intervention cases that an 
agreement which 


“provided that the attorneys were to receive a con¬ 
tingent fee of 33%% out of any judgment * * * gave 
to the attorney[s] an interest in the cause of action. 
This interest is in the nature of an equitable lien * * 

s In granting a motion to intervene under Equity Rule 37, precursor of 
Rule 24, the Court said in Ehinehart v. Victor Talking Machine Co., 261 Fed. 
646, 648-49 (D. C. N. J.., 1917): 

“Undoubtedly an intervener should have some interest in or claim to the 
demand in suit, or some connection with, interest in, or lien upon the sub¬ 
ject matter of the litigation, before he should be permitted to intervene. 
* * * The contract between the plaintiff and the intervener, upon 

which the latter bases his interest in the litigation, undoubtedly consti¬ 
tutes either an equitable assignment of one-half of any moneys which the 
plaintiff may recover in this litigation, or its effect is to create an equita¬ 
ble lien thereon.” 

* An equitable lien may be created by express or implied contract, or by 
operation of law, i. e., by statute, or by the court in the interests of fairness 
and justice. Exchange State Bank V. Federal Surety Co., 28 F. (2d) 485, 487 
(C. A. 8th, 1928); Bank of Washington v. Nock, 9 Wall. 373, 382 (1870). 
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Continental Casualty Co. v. Kelly, 106 F. (2d) 841, 843 
(App. D. C., 1939); Friedman v. Harris, 158 F. (2d) 
187 (App. D. C., 1946); Kellogg v. Winchell, 273 Fed. 
745, 748 (App. D. C., 1921); Sullivan v. Tobin, 42 App. 
D. C. 430, 433 (1914). 5 

An equitable lienor may intervene as of right. Gross v. 
Missouri & A. Ry. Co., 74 F. Supp. 242, 249 (W.D. Ark., 
1947); cf. McGee v. McNany, 13 Fed. Buies Service 15.a.3, 
p. 273 (W.D. Pa., 1950). A leading commentator has said: 

“What kind of an interest must a petitioner have in 
property subject to the control of the court before he 
can claim an absolute right to intervene? Obviously 
it must be an interest known and protected by the law: 
a claim of ownership, or a lesser interest, sufficient and 
of the type to be denominated a lien, equitable or 
legal/’ 4 Moore, Fed. Prac. 45-46 ( 2d ed., 1950). 

The contract lien of an attorney stands no lower than any 
other lien; it is no less entitled to protection. Indeed, Pro¬ 
fessor Moore points to an attorney’s lien as illustrative of 
the kind of interest necessary to support an “absolute 
right” to intervene, citing Friedman v. Harris, supra, and 
Barnes v. Alexander, 232 U. S. 117 (1914), where the Su¬ 
preme Court, per Holmes, J., held that an obligation of a 
client “limited to payment out of the fund * • * creates a 
lien” which the attorneys had a “right to protect” through 
intervention. 4 Moore, Fed. Prac. 48, fn. 12, 45, fn. 2. 
The court below would read into the broad terms of Rule 
24(a)(3) an exception excluding the contract liens of attor¬ 
neys. No rational basis can be advanced for such discrimi¬ 
natory judicial legislation. 

5 This has long been the rule of the Supreme Court. 

“Where the parties have contracted that the attorney shall receive a 
specified amount of the recovered fund, such agreement will create an 
1 equitable lien on the fund in favor of the attorney to the extent of the 
amount stipulated. * * * Such has been the law * * * of the Supreme 
Court of the United States at least since Wylie v. Coxe, 15 How. 415.” 
Button’s Estate v. Anderson, 28 A. (2d) 404, 406 (Vt., 1942). See 
Barnes v. Alexander , 232 U. 8. 117 (1914). 
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Intervention as of right is also accorded under Rule 
24(a)(2) 

“when the representation of the applicant’s interest by 
existing parties is or may be inadequate and the appli¬ 
cant is or may be bound by a judgment in the action.” 

Adequacy or representation is deemed questionable where 
a person 

“is not on friendly terms with the attorney who in ef¬ 
fect is representing his interest.” United States v. 
C. M. Lane Lifeboat Co., 25 F. Supp. 410, 411 (E.D. 
N.Y., 1938), 

a fact which may be inferred from the wrongful discharge 
and Appellant’s exclusion from the selection of his succes¬ 
sor. Appellant will be bound by- the judgment, 6 for his 
rights will he irretrievably lost if Plaintiff fails to prevail. 
As was said by the Supreme Court in Florida v. Georgia, IT 
How. 478 (1854), when the federal government sought in¬ 
tervention : 

“• * • the United States have a deep interest in the 
decision of this controversy. And if this case is de¬ 
cided adversely to their rights, they are without rem¬ 
edy, and there is no form of proceeding in which they 
could have that decision revised in this court or any¬ 
where else. Justice, therefore, required that they 
should be heard before their rights are concluded.” 
Id. at 493. 

n. 

The Unqualified Right of an Attorney to Intervene Has 
Been Repeatedly Upheld by this Court. 

This Court has ruled repeatedly, without reliance upon 
Rule 24 and even where no express provision was made for 
a lien in the retainer agreement, that 

«Tho term 1 * bound ’ ’ is not to be construed strictly. United States v. C. M. 
Lane Lifeboat Co., 25 F. Supp. 410, 411 (E. D. N. Y., 1938). It need 

“mean only that the effect of the judgment would be prejudicial.’’ 6 
Cyc. Fed. Proc. 488 (1943). 



“an attorney under a contingent fee contract is 
i vested with an interest in the cause of action which 
entitlefs] him to intervene in the suit to protect it.” 
jE vans v. Ockershausen, 100 F. (2d) 695, 709 (App. 
D.C., 1938); Friedman v. Harris, 158 F. (2d) 187 (App. 
D.C., 1946); Kellogg v. Winchell, 273 Fed. 745, 748 
(App. D.C., 1921). 

If intervention will be accorded under a contract which 
makes no provision for a lien, a fortiori it will be granted 
where an express lien was created by contract. 

While the right of attorneys to intervene has been sus¬ 
tained by this Court on grounds independent of the Rules, 
their impact has not been overlooked. Shortly after their 
adoption, the Court rejected the argument that “interven¬ 
tion in the original suit” by dismissed counsel was im¬ 
proper and asserted that 

i “even if we should hold that an independent proceed¬ 
ing was necessary, the holding would accomplish noth¬ 
ing in appellant’s behalf, for under the procedure 
' which vrould apply in a remand of the case appellees 
[the discharged attorneys] under Rule 24 of the Fed¬ 
eral Rules of Civil Procedure, would, we think, have 
the right to do precisely what they did in the first in¬ 
stance [namely to intervene].” Continental Casualty 
Co. v. Kelly , 106 F. (2d) 841, 844 (App. D.C., 1939). 

This Court has enunciated the right to intervene in un¬ 
qualified terms, and in Friedman v. Harris , 158 F. (2d) 187 
(App. D.C., 1946), it gave short shrift to the suggestion 
that the right to intervene should be suspended until judg¬ 
ment had been entered. Discharged counsel there filed a 
motion to intervene before trial of a complaint for negli¬ 
gence and was met with the argument that 

•“an attorney has no lien for his charges before judg¬ 
ment.” 

The contention was brushed aside in these words: 

“this court has held that during the progress of a suit 
an attorney of record under a contingent fee contract 
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has an ‘interest in the cause of action.’ # * * He may 
intervene to protect this interest and after judgment 
‘the lien relates back and takes effect from the time of 
the commencement of the suit.’ • # # If appellant had 
appellee’s authority when he filed the present suit, he 
has a lien for the value of his services and a right to in¬ 
tervene to protect it.” {Id. at 188.) 

How, indeed, can the intervener “protect” his lien if he is 
gagged until a judgment has made further effort useless? 

Thus the issues raised by this appeal have already been 
decided by this Court in Appellant’s behalf, and no sound 
reason can now be adduced for abruptly overturning those 
decisions. 

m. 

Limited Intervention Denies Protection. 

In form, the decree grants intervention; in substance 
intervention is awarded in terms so limited as to negate the 
right. By the decree Appellant is gagged until the litiga¬ 
tion is over, fettered on the sidelines until Appellee has dis¬ 
patched the Plaintiff. By that time his rights may have 
been irreparably destroyed and his intervention rendered 
impotent. 

The court below overlooked the principle that an inter¬ 
vener 

“is, for all intents and purposes, an original party”, 
In re Raafoe, GlissmanS Co., 71 F. Supp. 678, 680 (S.D. 
N.Y., 1947). 

and that once “intervention has been granted” a party is 

“entitled to litigate fully on the merits.” Park <& Til- 
ford v. Schulte , 160 F. (2d) 984, 989, fn. 1 (C.A. 2d, 
1947). 

In other words, 

“the range of activity of the newcomer in the prosecu¬ 
tion or defense of the interest he is thus permitted to 
assert must necessarily be as extensive as, but no 
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greater than, that allowed the original parties to the 
suit.” Leaver v. K. <& L. Box & Lumber Co., 6 F. (2d) 
666, 667 (N.D. Cal., 1925); see also Tift v. Southern 
By. Co., 159 Fed. 555, 559 (C.Ct. S.D. Ga., 1908). 

As Professor Moore puts it: 

“the intervener may desire to question the merits of a 
claim or defense. * * * There seems to be no doubt that 
an intervener having an absolute right to intervene is 
able to raise any of these questions. It would be mean¬ 
ingless to give him an absolute right to intervene in, 
order to protect his interest, if once in the proceeding 
he were barred from raising questions necessary for his 
own protection.” 4 Moore, Fed. Prac. 116-117 (2d ed., 
1950). 7 

In shunting Appellant to the sidelines until the end of the 
proceeding, the District Court bars Appellant from “rais¬ 
ing questions necessary for his own protection” and denies 
to him 

“liberty to participate in the litigation * * * as to all 
matters involved”, 6 Cyc. Fed. Proc. 511 (1943), 

on the same footing as the original parties. And, of course, 
the decree below collides headlong with Friedman v. Harris, 
p. 10 supra, where this Court granted unqualified interven¬ 
tion prior to judgment. That case alone stands as an in¬ 
superable roadblock to Defendants contentions. 

Underlying this Courts affirmation of the right of a 
discharged attorney to protect his interest by intervention 
is the assumption that alternative remedies are inadequate 
and that his interest must not be left at the mercy of rep¬ 
resentation by his successor. As was said in New York 

TEven with respect to “permissive intervention” Professor Moore has 
stated: 

“It would seem quixotic, however, to allow intervention, and then to 
deny the intervener the right to present his claim or defense, because in 
doing so, as will often be the case, he is forced to attack a claim or de¬ 
fense # * ” Moore, op. cit. supra, at 118. 
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Phonograph Co. v. Edison Phonograph Co., 150 Fed. 233, 
234 (C.C. S.D. N.Y., 1907): 

“If the client should be so unfortunate as to place it 
[the litigationJ in incompetent hands, there might 
never be any of the fruits which the original solicitor 
might produce, were the cause left in his hands, and 
thus, if eventually it should appear that the client 
could show no misconduct on the part of the solicitor, 
all remuneration for the labor of years would be wholly 
lost through the misconduct of the client. It is to guard 
against such iniquitous results that courts exercise the 
power of supervision over orders of substitution.” See 
also DuBois v. Mayor of New York, 134 Fed. 570 (C.A. 
2d, 1904). 

Appellant, over a period of two years, poured a vast 
amount of time and energy into this case, to which the 
voluminous files of the court below bear testimony. The 
case involves novel issues of law. It has been hard fought 
by Appellee. The interest of Appellant should not be at 
the mercv of a successor whom he had no voice in selecting. 

It is idle to talk of an “adequate” independent action 
against the client after judgment when by terms of the re¬ 
tainer agreement recovery is limited to the proceeds of this 
suit and when there may be no recovery. Moreover, by 
the vesting order Appellee deprived Plaintiff of virtually 
all her property. Consequently a suit in quantum meruit 
by Appellant against Plaintiff for services performed 
would be fruitless. 8 Intervention as of right is granted 
where, as here, alternative remedies 

“are clearly less practicable and efficacious to the ends 
of justice.” United States v. Radice, 40 F. (2d) 445, 
446 (C. A. 2d, 1930). 


8 Compare Newman v. Moyers, 47 App. D. C. 102, 110 (1917): 

“It may well be that, in many of these war claims cases, the claimants 
have no property other than the fund recovered; and to deprive counsel 
of the right to enforce their contracts for compensation out of those 
funds would, in effect, render them valueless.” 


I 
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The Rule 24 intervention as of right provision is rend¬ 
ered sterile if a party qualified to invoke the section is 
hogtied after being admitted to the proceeding. Plainly, 
Rule 24(a) does not create one category for unjustly dis¬ 
charged attorneys and a different category for everyone 
else. The contract lien of an attorney is no less an interest 
in property within Rule 24(a)(3) than any other kind of 
lien, p. 8 supra. As such it is entitled to the protection 
afforded by that Rule. The attempt of the court below to 
graft an exception upon the Rule excluding the lien of an 
attorney from its unqualified protection finds no justifica¬ 
tion in policy or judicial decision. It deprives Appellant 
of sorelv-needed protection. The Courts 

“have all sought, in one way or another, to protect 
attorneys who in good faith have rendered valuable 
services to the plaintiff.’’ Sullivm v. Tobin, 42 App. 
D. C. 430, 434 (1914). 

Such protection demands that Appellant be permitted to 
attack Appellee’s defenses to Plaintiff’s recovery, not 
trussed on the sidelines until the shooting is over. With¬ 
out such recovery Appellant’s lien is valueless, and without 
the opportunity to assist in obtaining recovery his interven¬ 
tion is effectively denied. 

IV. 

Appellee’s Objections Are Without Merit. 

Appellant asserts no new claim against the Appellee; the 
liability of Appellee will in no way be increased by inter¬ 
vention; and no new issues will be injected into the main 
action by virtue of Appellant’s unqualified intervention be¬ 
yond those arising from Plaintiff’s complaint. 

Appellee’s Motion for Reconsideration below was 
grounded upon the allegation that a grant of intervention 
would place 

“a very substantial burden upon the defendant in that 
it would require him to litigate against two parties 
with respect to a single cause of action.” 
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This argument overlooks an important distinction drawn 
in Rule 24 between “Intervention of Right” under sub¬ 
section (a) and “Permissive Intervention” under subsec¬ 
tion (b). In considering an application for permissive in¬ 
tervention it is provided in subsection (b) that 

“the court shall consider whether the intervention will 
unduly delay or prejudice the adjudication of the rights 
of the original parties.” 

That provision was omitted from subsection (a). Un¬ 
der familiar principles of statutory construction that omis¬ 
sion means that the discretionary power conferred in sub¬ 
section (b) to consider the “delay or prejudice” which may 
result to Appellee was withheld from the Court with re¬ 
spect to cases arising under subsection (a). It follows that 
inconvenience to a party is an inadequate basis for resist¬ 
ing intervention as of right. 

It is well known that intervention is 

“frequently not welcomed by the original parties.” 

But intervention is nonetheless allowed where it has 

“the basic aim of preventing an injury which may 
result unless the party who is attempting to intervene 
is heard.” 6 Cyc. Fed. Proc. 464 (1943). 

Appellant expended nearly two years of labor in prosecut¬ 
ing Plaintiff’s suit, which involves property of great value 
and which presents complex questions of law not hitherto 
adjudicated. Manifestly Appellant’s right to safeguard his 
labors from irretrievable loss outweighs some “inconveni¬ 
ence” to Appellee. 

Finally, as this case illustrates, the seizure of a client’s 
entire estate could effectively prevent recovery of her prop¬ 
erty unless she could employ a lawyer under a contingent 
retainer. Without contingent retainers 

“poor litigant[s] • • • would find it impossible to 
maintain their suits, however meritorious * * 
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Jacobs v. North Louisiana & Gulf R. Co., 69 F. Supp. 
5, 7 (W. D. La., 1946); Baylor v. Bemiss, 110 U. S. 42, 
45 (1884); Newman v. Freitas, 129 Cal. 287, 292, 61 P. 
907, 910 (1900). 9 

By § 20 of the Trading with the Enemy Act, the fees of 
attorneys, roughly speaking, are limited to 10% of the re¬ 
covery, an unattractive fee in most contingent cases today, 
especially when the adversary can muster the vast resources 
of the government. If attorneys are denied the right to 
safeguard their labors after unjust discharge, the difficulty 
of securing representation and of enforcing just claims will 
be greatly enhanced. Appellee would prevent impoverished 
clients from asserting their claims to recover vested prop¬ 
erty, for his position would in many cases discourage coun¬ 
sel from hazarding the risk of contingent representation. 
The road to justice against the government is rocky enough 
without interposing new obstacles. Recognition in this 
case of an unqualified right to intervene will not alone pro¬ 
tect the just claims of an officer of the court, it will redound 
to the interests of indigent clients because it will free con¬ 
tingent retainers from the threat of unjust destruction. 

CONCLUSION. 

Plaintiff and Appellant intended that Appellant should 
be permitted to prosecute the case to a final determination, 
for only by that means could he earn the fee contemplated 
by the contract. To avoid unseemly collateral litigation, 
Appellant when discharged composed his differences with 
Plaintiff, preserving, however, his right to intercede in the 
proceedings to assist in securing a recovery. The decree 
below forces Appellant to sit silent until Appellee has dis¬ 
patched the Plaintiff, but by that time Appellant’s rights 
will have been irreparably destroyed. The decisions of 

9 “Persons having claims against the United States that must be collected 
through proceedings in the coart of claims [or in suits against Depart¬ 
ments in the District of Colombia] are practically compelled in the ma¬ 
jority of cases, to employ attorneys and contract with them for fees con¬ 
tingent upon success." Roberts v. Consaul, 24 App. D. C. 551, 559 (1905). 
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this Court, the absolute intervention provisions of the Fed¬ 
eral Rules, and the absence of any other effective remedy 
compel the conclusion that Appellant should be accorded 
unqualified intervention. 

Respectfully submitted, 


Raoul Bebgeb 

Attorney Pro Se 
Suite 1116 Ring Building 
1200 18th Street, N. W. 
Washington 6, D. C. 

Abe Krash, 

Washington, D. C. 

Of Counsel. 

June 7,1951 
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APPENDIX. 

Tr. 1 Filed Nov. 15, 1948 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 

COLUMBIA 

Civil Action No. 4649-48 

Madeleine duPont Ruoff, Mountainhome, Pennsylvania, 

Plaintiff 


V. 

Tom C. Clark, Attorney General of the United States and 
Tom C. Clark, Individually; David L. Bazelon as Di¬ 
rector, Office of Alien Property, Department of Justice 
of the United States and David L. Bazelon, Individu¬ 
ally, Defendants 

COMPLAINT. 


Action in Equity. 


Plaintiff, by its attorney, complaining of the Defendants, 
alleges: 


Count I 


1. This Action arises under Section 9(a) of the Trading 
with the Enemy Act, 50 U.S.C. App. §9(a); and the matter 
in controversy exceeds, exclusive of interest and costs, the 
sum of $3,000. 

2. At the time of the acts hereinafter complained of, and 
at all times thereafter until the present day, Plaintiff was 
and is a citizen and resident of the United States. 

Tr. 2 3. Defendants Tom C. Clark and David L. Baze¬ 

lon were at the time of the acts herein complained 
of, have since then continuously been and now are respec¬ 
tively Attorney General of the United States and Director 
of the Office of Alien Property, a Division of the United 
States Department of Justice. 
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4. Plaintiff was born in the United States, but by virtue 
of a former marriage to a German citizen lost her Ameri¬ 
can citizenship. Thereafter, in 1931, Plaintiff married 
her present husband, Hermann Ruoff, a citizen of Germany. 
In 1933 she returned to the United States to become, and 
was, repatriated as a citizen of the United States under 8 
U.S.C. §717, as is evidenced by Certificate of Citizenship 
No. 3627421. 

5. By force of circumstances beyond her control, Plaintiff 
was constrained to sojourn in Germany with her husband 
and family throughout World War II, and until August, 
1946. During said sojourn, Plaintiff at no time gave aid or 
comfort to the enemy, nor did she perform any act hostile 
or inimical to the interests of the United States. 

6. Plaintiff was not during the period of said sojourn in 
Germany, and has not been at any and all times thereafter, 
an enemy or ally of enemy of the United States within the 
meaning of the Trading with the Enemy Act, 50 U.S.C. 
App. §2. 

7. As soon as possible after the termination of actual 
warfare between the United States and Germany, Plaintiff 

applied for a passport and readmission to the 
Tr. 3 United States. On April 2,1946, Plaintiff received 
from the Consulate General of the United States at 
Munich, Germany, Passport No. FS 141236, and on August 
6,1946, she was readmitted into the United States as a citi¬ 
zen thereof. Since August 6, 1946, Plaintiff has continu¬ 
ously resided in the United States except for a trip to Ger¬ 
many for family reasons from about October 10, 1947, to 
November 22, 1947. 

'8. On and prior to September 23, 1948, and continuously 
thereafter, Plaintiff was and is the lawful owner of the fol¬ 
lowing property, to wit: 
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Tr. 5 At no time has any of the aforesaid property, in 
whole or in part, been owned by, or held for the 
benefit of, directly or indirectly, any person who was or is 
an enemy or ally of enemy within the meaning of §2 of the 
Trading with the Enemy Act. 

9. On September 23, 1948, Defendants executed Vesting 
Order No. 12,073, whereby they purported to vest in the At¬ 
torney General of the United States the aforesaid property 
on the alleged ground that Plaintiff 

“is a citizen of Germany, who, on or since the effective 
date of Executive Order 8389, as amended, and on or 
since December 11, 1941, was domiciled and resident 
in Germany and is a national of a designated enemy 
country (Germany),” 

and that 

“the national interest of the United States requires 
that the said Mrs. Madeleine Ruoff * * * be treated as 
a national of a designated enemy country (Germany).” 

10. Thereafter, in compliance with the demand of De¬ 
fendants, the aforesaid property was turned over and de¬ 
livered to Defendants in order to avoid the criminal penal¬ 
ties imposed by Section 16 of the Trading with the Enemy 
Act for failure to comply with an order of the Defendants. 

Tr. 6 11. On November 10, 1948, Plaintiff duly made 

and filed in duplicate with Defendants a Notice of 
Claim with respect to the aforesaid property in the form 
and containing the particulars required by said Defendants. 

12. Said actions of Defendants were not and are not au¬ 
thorized by the Trading with the Enemy Act, and were and 
are beyond the powers conferred upon Defendants by said 
Act. 

13. Defendants have retained and now retain the afore¬ 
said property, without warrant of law. 
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Wherefore Plaintiff demands: 

(a) That judgment be entered that she is entitled 
to the immediate possession of the property described 
in paragraph 8 hereof. 

(b) That a Decree be entered directing Defendants 
in their official capacities to account for, deliver and 
transfer to Plaintiff the aforesaid property, together 
with all dividends and avails thereof and all right, title 
and interest therein. 

Count IT 

This Action arises under the Constitution of the United 
States, Article I, Section 9, Clause 3; Article HI, Section 3, 
Clauses 1 and 2; and the Fifth and Sixth Amendments, as 
hereinafter more fully appears, and under Section 24, as 
amended, of the Judicial Code, 28 U.S.C. §41(1); Section 
10 of the Administrative Procedure Act, 5 U.S.C. §1009; and 
the Declaratory Judgment Act, as amended, 28 U.S.C. 
§§2201 and 2202; and the matter in controversy exceeds, 
exclusive of interest and costs, the sum of $3,000. 

Tr. 7 2. Plaintiff repeats and hereby incorporates 

herein by reference each and every of the allega¬ 
tions contained in Paragraphs 2 and 10, inclusive, of 
Count I, with the same force and effect as if more fully 
hereinafter set forth. 

3. Defendants have interpreted the Trading with the 
Enemy Act as authorizing Defendants to vest the prop¬ 
erty of Plaintiff, a citizen of the United States while resi¬ 
dent therein, and acting pursuant to such interpretation 
have seized her property to her damage and detriment. 

Plaintiff alleges that said Act so construed and applied 
is in violation of the Constitution of the United States and 
therefore void because 

(a) It authorizes the confiscation and forfeiture of 
the property of a citizen and resident of the United 


■ •* 
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States without trial by jury and in violation of the 
guarantees embodied in the Fifth and Sixth Amend¬ 
ments to the Constitution; 

(b) It authorizes the forfeiture and confiscation of 
the property of a citizen and resident of the United 
States without a prior conviction and attainder of 
treason, in violation of Article III, Section 3, Clause 1, 
of the Constitution; 

(c) It authorizes the confiscation and forfeiture of 
an estate in fee in violation of Article III, Section 3, 
Clause 2, of the Constitution which limits forfeitures 
to the life estate of the person attainted of treason; 

Tr. 8 (d) It is a Bill of Attainder which is prohibited 

by Article I, Section 9, Clause 3 of the Constitution; 
and 

(e) It deprives Plaintiff of her property without due 
process of law in violation of the Fifth Amendment to 
the Constitution. 

4. Defendants have retained and now retain the afore¬ 
said property without warrant of law and in violation of 
the Constitution of the United States. 

Wherefore Plaintiff demands: 

(a) That judgment be entered holding and declaring 
that the Trading with the Enemy Act is in violation of 
the Constitution and void in so far as it purports to 
authorize the confiscation and forfeiture of the prop¬ 
erty of a citizen and resident of the United States. 

(b) That judgment be entered holding and declar¬ 
ing that Plaintiff is entitled to the immediate posses¬ 
sion of the property described in Paragraph 8, of 
Count I hereof. 

(c) That a Decree be entered (i) holding said ac¬ 
tions of Defendants to be unlawful and setting said 
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Vesting Order aside as null and void and (ii) direct¬ 
ing Defendants in their individual capacities to account 
for and deliver and transfer to Plaintiff the aforesaid 
property, together with all dividends and avails 
thereof and all right, title and interest therein. 

Tr. 9 Count III 

1. This Action arises under Section 24, as amended, of 
the Judicial Code, 28 U.S.C. § 41(1); Section 10 of the Ad¬ 
ministrative Procedure Act, 5 U.S.C. § 1009; and the De¬ 
claratory Judgment Act, as amended, 28 U.S.C. §§ 2201 
and 2202; and the matter in controversy exceeds, exclusive 
of interest and costs, the sum of $3,000. 

2. Plaintiff repeats and hereby incorporates herein by 
reference each and every of the allegations contained in 
Paragraphs 2 to 7, inclusive, of Count I, with the same 
force and effect as if more fully hereinafter set forth. 

3. On October 1, 1948, Defendants executed an amend¬ 
ment to Vesting Order No. 12,073, in purported reliance on 
the Trading with the Enemy Act wherein they recited that 
Plaintiff 

“is a citizen of Germany, who, on or since the effec¬ 
tive date of Executive Order 8389, as amended, and on 
or since December 11,1941, was domiciled and resident 
in Germany and is a national of a designated enemy 
country (Germany)”, 

determined 

“that the national interest of the United States re¬ 
quires that the said Mrs. Madeleine Ruoff • • * be 
1 treated as a national of a designated enemy country 
(Germany)” 

and undertook 

“the direction, management, supervision and control” 
of all of Plaintiff’s property in the United States, includ- 
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ing the property described in Paragraph 8 of Count I here¬ 
of, earlier vested by Vesting Order No. 12,073. 

Tr. 10 4. By virtue of Defendant’s hereinabove described 

assumption of ‘‘the direction, management, super¬ 
vision and control” of Plaintiff’s property, in purported 
reliance on what are familiarly known as the “freezing 
control” powers, Plaintiff was deprived of the right freely 
to deal with her property and could no longer so much as 
make payment of a grocery bill out of said property with¬ 
out authorization by Defendants. 

5. At no time has any of the aforesaid property, in whole 
or in part, been owned by, or held for the benefit of, di¬ 
rectly or indirectly, any person who was or is an enemy or 
ally of enemy within the meaning of § 2 of the Trading 
with the Enemy Act. 

6. Said acts of Defendants were not and are not author¬ 
ized by law and are in excess of the statutory jurisdiction 
conferred upon the Defendants. 

Wherefore Plaintiff demands that a Decree be entered 
against Defendants, in both their official and individual 
capacities, a) holding and declaring said action of Defend¬ 
ants to be unlawful and in excess of Defendants’ statutory 
jurisdiction, b) setting aside Defendants’ assumption of 
“the direction, management, supervision and control” of 
Plaintiff’s property, c) and directing that Defendants do 
not in any manner interfere with Plaintiff’s right freely to 
supervise, manage and control her own property. 

Count IV 

1. This Action arises under the Fifth Amendment to the 
Constitution of the United States as hereinafter more fully 
appears; Section 24, as amended, of the Judicial Code, 28 
U.S.C. § 41(1); Section 10 of the Administrative Procedure 
Act, 5 U.S.C. § 1009; and the Declaratory Judgment Act, 
as amended, 28 U.S.C. §§ 2201 and 2202; and the matter in 
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controversy exceeds, exclusive of interest and costs, the 
sura of $3,000. 

Tr. 11 2. Plaintiff repeats and hereby incorporates here¬ 

in by reference each and every of the allegations 
contained in Paragraphs 3, 4 and 5 of Count III and in 
Paragraphs 2 to 7, inclusive, of Count I, with the same 
force and effect as if more fully hereinafter set forth. 

3. Defendants have interpreted the Trading with the 
Enemy Act and other relevant statutes as authorizing De¬ 
fendants to direct, manage, supervise and control the prop¬ 
erty of Plaintiff, a citizen of the United States while resi¬ 
dent therein, and acting pursuant to such interpretation 
have undertaken to direct, manage, supervise and control 
her property to her damage and detriment. 

Plaintiff alleges that said statutes so construed and ap¬ 
plied are in violation of the Constitution of the United 
States and are therefore void because 

(a) The assumption by the Office of Alien Property 
of “direction, management, supervision and control”, 
allegedly authorized by said statutes, of the property 
of Plaintiff, a citizen of the United States resident 
therein, is tantamount to virtual confiscation and hence 
deprives Plaintiff of her property without due process 
of law in violation of the Fifth Amendment to the Con¬ 
stitution. 

(b) The assumption by the Office of Alien Property 
of “direction, management, supervision and control”, 
allegedly authorized by said statutes, of the property 
of Plaintiff, a citizen of the United States resident 
therein, unreasonably and arbitrarily deprives Plain¬ 
tiff of her right to manage and supervise and con- 

Tr. 12 trol her own property and thereby deprives Plain¬ 
tiff of her liberty without due process in violation 
of the Fifth Amendment to the Constitution. 
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Wherefore Plaintiff demands: 

(a) That judgment be entered holding and declar¬ 
ing that the Trading with the Enemy Act, in so far as 
it purports to authorize Defendants or other agents 
of the United States to “freeze” or in any way restrict 
the use of property in the United States owned by citi¬ 
zens and residents of the United States, is in violation 
of the Constitution and therefore null and void. 

(b) That a Decree be entered against Defendants in 
both their official and individual capacities, (i) hold¬ 
ing and declaring said action of Defendants to be un¬ 
lawful and unconstitutional, (ii) setting aside Defend¬ 
ants’ assumption of “the direction, management, su¬ 
pervision and control” of Plaintiff’s property, and 
(iii) directing that Defendants do not hereafter in any 
manner interfere with Plaintiff’s right freely to super¬ 
vise, manage and control her own property. 

Raoul Berger 
Attorney for Plaintiff 


Tr. 25 Filed April 11, 1949 

Answer. 

Defendants, for their Answer to Count I of the Amended 
Complaint: 

1. Admit that this action purports to arise under Sec¬ 
tion 9(a) of the Trading with the Enemy Act, and that the 
matter in controversy exceeds, exclusive of interest and 
costs, the sum of $3,000, and deny the other allegations of 
paragraph 1 of said Count. 

2. Deny that they have knowledge or information suffi¬ 
cient to form a belief as to the citizenship of the plaintiff, 
and deny the other allegations of paragraph 2 of said 
Count. 
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3. Admit the allegations of paragraph 3 of said Count. 

4. Admit that plaintiff was born in the United States, 
that she lost her American citizenship by marriage to a 
German citizen, that plaintiff thereafter married in 1931 
one Ruoff, a citizen of Germany, and that in 1933 plaintiff 
became a citizen of the United States by naturalization, 
and received Certificate of Citizenship No. 3627421. Ex¬ 
cept as herein specifically admitted, defendants deny the 
allegations of paragraph 4 of said Count. 

5. Deny the allegations of paragraph 5 of said Count. 

6. Deny the allegations of paragraph 6 of said Count. 

Tr. 26 7. Admit that plaintiff upon her application re¬ 

ceived a passport from the Consulate General of 
the United States at Munich, Germany, on or about April 
2,1946, and that plaintiff was admitted to the United States 
as a citizen thereof on or about August 6, 1946. Admit 
that plaintiff went to Germany in 1947. Except as herein 
specifically admitted, defendants deny the allegations of 
paragraph 7 of said Count. 

8. Deny that plaintiff is or has been at any time since 
September 23, 1948, the lawful owner of the property de¬ 
scribed in paragraph 8 of said Count, and that at no time 
has any of said property, in whole or in part, been owned 
by, or held for the benefit of, directly or indirectly, any per¬ 
son ’who was or is an enemy or ally of enemy within the 
meaning of Section 2 of the Trading with the Enemy Act. 
Deny that prior to September 23, 1948, plaintiff was the 
lawful owner of the whole of said property or of the entire 
interest therein. 

9. Admit that on September 23, 1948, the defendant 
Bazelon, acting for and on behalf of the defendant Attor¬ 
ney General, executed in accordance with law Vesting Or¬ 
der No. 12073. Said Vesting Order was duly amended by 
an amendment executed in accordance with law on October 
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1, 1948. Said Vesting Order and said amendment were 
duly filed with the Division of the Federal Register and 
published in the Federal Register. Defendants refer to 
said Vesting Order and to said amendment for the terms 
thereof, and, except as herein specifically admitted, deny 
the allegations of paragraph 9 of said Count. 

10. Admit that certain property was turned over to the 
defendant Attorney General following the execution of said 
Vesting Order and of said amendment thereto. Except as 
herein admitted, defendants deny that they have knowledge 
or information sufficient to form a belief as to the truth of 
the allegations in paragraph 10 of said Count. 

11. Admit that on or about November 10, 1948, plaintiff 
filed with the Office of Alien Property a Notice of Claim 
purportedly made out in the form and purportedly con¬ 
taining the particulars required by the regulations 

Tr. 27 of said Office. Except as herein specifically ad¬ 
mitted, defendants deny the allegations of para¬ 
graph 11 of said Count. 

12. Deny the allegations of paragraph 12 of said Count. 

13. Admit that the defendant Attorney General holds the 
property which was turned over to him as admitted in para¬ 
graph 10 of this Answer. Except as herein specifically ad¬ 
mitted, deny the allegations of paragraph 13 of the Com¬ 
plaint. 

Defendants, for their Answer to Count III of the 
Amended Complaint: 

1. Deny the allegations of paragraph 1 of said Count. 

2. As to the allegations incorporated by reference in 
paragraph 2 of said Count, defendants repeat the admis¬ 
sions and denials hereinbefore set forth in their Answer to 
Count 1 of the Amended Complaint with the same force 
and effect as if again set forth in full. 
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3. Admit that on October 1,1948, defendant Bazelon, act¬ 
ing for and on behalf of the defendant Attorney General, 
executed in accordance with law an amendment to Vesting 
Order No. 12073, and refer to said amendment, which was 
duly filed with the Division of the Federal Register and 
duly published in the Federal Register, for the terms 
thereof. Except as herein specifically admitted, defendants 
deny the allegations of paragraph 3 of said Count. 

4. Deny the allegations of paragraph 4 of said Count. 

5. Deny the allegations of paragraph 5 of said Count. 

6. Deny the allegations in paragraph 6 of said Count. 

Complete and Separate Defense of Defendant David L. 

Bazelon, Director of the Office of Alien Property, 
to Counts I and III of the Amended Complaint. 

This action is against said defendant in his official ca¬ 
pacity and is therefore a suit against the United States. 
The United States has not consented to be sued in the per¬ 
son of an Assistant Attorney General or of the Director of 
the Office of Alien Property, so insofar as the suit 
Tr. 28 is against said defendant in his capacity of Direc¬ 
tor of the Office of Alien Property, this Court has 
no jurisdiction thereof. 

First Separate Defense of the Defendants to Count III 
of the Amended Complaint. 

On December 8, 1948, defendant David L. Bazelon, As¬ 
sistant Attorney General and Director of the Office of Alien 
Property, acting for and on behalf of the defendant Attor¬ 
ney General, executed in accordance with law an Order ter¬ 
minating the direction, management, supervision and con¬ 
trol of the property which had been undertaken by Vesting 
Order 12073, as amended. Said Termination Order was 
duly filed with the Division of the Federal Register and 
published in the Federal Register. By reason of the exe- 
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cution of said Termination Order, any claim which is set 
out, or which is attempted to be set out, in Count III of 
the Amended Complaint is now moot. 

Second Separate Defense of the Defendants to Count III 
of the Amended Complaint. 

The plaintiff may not maintain this action with respect 
to Count III because she has failed to exhaust her admin¬ 
istrative remedies. 


Tr. 29 Filed Nov. 30, 1950. 

Stipulation for Substitution of Attorneys. 

It is hereby stipulated and agreed by and between Made¬ 
leine duPont Ruoff, Plaintiff herein, (hereinafter “Plain¬ 
tiff”) and Raoul Berger, her attorney of record, that 

1) On October 7, 1948, Plaintiff and Raoul Berger exe¬ 
cuted a written contract whereby Plaintiff retained Raoul 
Berger as her attorney to recover property vested from 
her by the Attorney General, and that the above-captioned 
suit was instituted by Raoul Berger on behalf of Plaintiff 
pursuant to said contract. 

2) Raoul Berger has faithfully and duly performed the 
obligations imposed upon him by said contract, and accord¬ 
ing to the terms of said contract is now entitled to receive 
the compensation provided under the terms of said con¬ 
tract, if and when the property in suit is returned to 
Plaintiff. 

3) By the terms of said contract, Raoul Berger has a 
valid lien on the property of Plaintiff so returned to secure 

the compensation provided by the terms of the said 
Tr. 30 contract, which lien, except for liens of the United 
States, is prior to all other claims against said 
property. 
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4) Raoul Berger has a retaining lien on all the docu¬ 
ments and papers of Plaintiff which are in his possession, 
and is entitled to be paid the sum due to him under said 
contract before surrendering such papers and documents 
to Plaintiff. 

i 5) Plaintiff desires to retain new counsel and has dis¬ 
charged Raoul Berger without cause. 

6) Raoul Berger, upon a motion for substitution of 
attorneys, is entitled to an order of the Court protecting 
his rights and interest in, and lien on, the property in suit. 

7) Raoul Berger is entitled to intervene in the above- 
captioned cause for the protection of his interest in said 
property. 

1 8) Raoul Berger agrees to consent to a motion for substi¬ 
tution of John F. Cooney as attorney of record, and to turn 
over to Plaintiff such of her papers and documents as he 
has in his possession in consideration of the following stip¬ 
ulations, agreements and other considerations hereby 
stipulated and agreed to by Plaintiff: 

a) If the property in suit is returned by administra¬ 
tive, as distinguished from judicial, process, Raoul 
Berger is to receive the sum of $50,000. If said prop¬ 
erty is not returned by administrative process, but it 
becomes necessary to go forward with the prosecution 
of this or some other suit, Raoul Berger is to receive 
the sum of $65,000. Said sums are to be in lieu of 
liquidated damages for Plaintiff’s breach of her con¬ 
tract with Raoul Berger; 

b) The above-mentioned prior liens of Raoul Berger 
on the property in suit are hereby ratified and con- 

Tr.31 firmed, and Raoul Berger’s retaining lien on Plain¬ 
tiff’s papers and documents is hereby transferred 
to said property in suit, it being the intention of the 
parties hereto to reinforce, not to supersede, all liens 
now held by Raoul Berger; 
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c) Contemporaneously with the filing of this stipula¬ 
tion Raoul Berger is to file his consent to the motion 
of John F. Cooney for substitution as attorney of 
record for Plaintiff, and is to file a motion to intervene 
in the above-captioned cause for the protection of his 
interest in the cause of action and property in suit; 
and Plaintiff hereby consents to said intervention, and 
promises and agrees in no way to oppose said motion. 

d) Plaintiff consents to the entry of an order by the 
District Court approving this stipulation and declar¬ 
ing that the liens herein described are prior to all 
other liens, excepting liens of the United States, upon 
the monies or judgment hereinafter recovered on said 
cause of action. 

/s/ Madeleine duPont Ruoff 
Plaintiff 

/s/ John F. Cooney 

Attorney for Plaintiff 

/s/ Raoul Bebgeb 

November 20,1950 


Tr. 32 Filed Nov. 29, 1950 

Motion for Leave to Intervene. 

Your petitioner, Raoul Berger, respectfully alleges and 
shows as follows: 

1. The above-entitled cause was duly commenced in this 
court by filing of a complaint on November 17, 1948, which 
sought to recover property vested on September 23, 1948, 
by the Attorney General of the United States under the 
alleged authority of the Trading With the Enemy Act from 
Plaintiff, a citizen of the United States, while she was resi¬ 
dent therein. The answer of Defendant thereto was filed 
on April 11,1949; and the cause is now at issue and await¬ 
ing hearing. 
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2. Petitioner was employed by Plaintiff to institute and 
prosecute said suit under a written contract making pay¬ 
ment of petitioner’s retainer contingent upon recovery in 
said suit and confining such payment to payment from the 
assets so recovered. Petitioner has faithfully and dili¬ 
gently performed under said contract and has been dis¬ 
charged by Plaintiff without cause, as was stipulated by 
Plaintiff in a Stipulation filed in this cause. 

Tr. 33 3. Petitioner has a right to intervene in the above- 

entitled cause against the Plaintiff therein, on the 
ground that he has an interest in the property in suit which 
may be adversely affected by a decree or judgment entered 
in said cause, and because representation of petitioner’s 
interest is or may be inadequate and petitioner will or may 
be bound by a judgment in the action, so that intervention 
in said cause is necessary to the protection of petitioner’s 
interests. Said right to intervene arises out of the facts 
alleged in petitioner’s proposed complaint of intervention 
as Plaintiff, a copy of which is attached hereto and made 
a part hereof. 

Wherefore, petitioner prays that this Court enter an 
Order granting him leave to file the attached Complaint of 
Intervention herein as party Plaintiff against Plaintiff 
herein, to assert with her and on her behalf her claim 
against Defendant herein, and for such other and further 
relief as to this Court may seem just. 

Raoul Berger, Intervenor 
Attorney Pro Se 
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Tr. 34 Filed Nov. 29,1950 

Complaint by Intervenor. 

Intervenor, Raoul Berger, complaining of Plaintiff, al¬ 
leges : 

1. This action is instituted against Plaintiff under Sec¬ 
tions 301, 305 and 306 of Title 11, District of Columbia 
Code and Section 1332 of Title 28, U.S.C. 

2. Intervenor is a citizen and resident of the State of 
Maryland; Plaintiff is a citizen and resident of the State 
of Pennsylvania, and is within the jurisdiction of this 
Court. 

3. The amount in controversy exceeds, exclusive of in¬ 
terest and costs, the sum of $3,000.00. 

4. The above-entitled cause was duly commenced by 
Plaintiff in this Court by the filing of a complaint on No¬ 
vember 17, 1948, which sought to recover property vested 
on September 23, 1948, by the Attorney General of the 
United States, under the alleged authority of the Trading 
with the Enemy Act, from Plaintiff, a citizen and resident 
of the United States. The answer of Defendant thereto 
was filed on April 11, 1949; and the cause is now at issue 
and awaiting hearing. 

Tr. 35 5. In a Stipulation executed by Plaintiff and In¬ 

tervenor, which has been filed in this cause, it is 
stipulated and agreed that 

a) Intervenor was retained by Plaintiff under a written 
contract to recover the aforesaid property, and that the 
above-entitled suit was instituted by Intervenor pursuant 
to said contract. 

b) Intervenor has faithfully and duly performed the ob¬ 
ligations imposed upon him by said contract, and is now 
entitled to receive the compensation provided thereunder, 
if and when the property in suit is returned to Plaintiff. 
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c) Plaintiff has discharged Intervenor without cause, 
and consents to his intervention in this action for the pro¬ 
tection of his interest in the property in suit. 

6. Intervenor’s sole means of collecting the compensa¬ 
tion provided for by said contingent retainer contract is in 
successfully prosecuting‘the above-entitled suit to the end 
that an order may be entered therein directing the return 
to Plaintiff of the property in suit. 

7. Intervenor has had no voice in the selection of succes¬ 
sor-counsel for the prosecution of the above-entitled action, 
which suit presents issues of great moment and complexity. 

8. Intervenor has an interest in the property in suit by 
virtue of his contingent fee contract and his discharge by 
Plaintiff without cause in breach thereof. 

9. By the aforesaid Stipulation, Plaintiff confirmed and 
ratified the liens of Intervenor on the property in suit. 

Wherefore Intervenor prays 

That he be permitted to assert his interest in the above- 
entitled suit, that his interests in the property in 
Tr. 36 suit be secured and protected by this Court, and for 
such other and further relief as to this Court may 
seem meet and just. 

Raoul Berger, Intervenor 
Attorney Fro Se. 


Tr. 37 Filed Dec. 13,1950 

Motion for Leave to Amend Motion to Intervene. 

Now comes Raoul Berger, applicant for intervention in 
the above-entitled cause, and moves this Court that he be 
granted leave to amend said Motion to Intervene in the 
following respect: by striking Paragraph (3) of said Mo¬ 
tion to Intervene and substituting in place thereof the fol¬ 
lowing : 
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(3) Petitioner has a right to intervene in the above-en¬ 
titled cause against Plaintiff therein on the ground that he 
has an interest in the property in suit which may be ad¬ 
versely affected by a decree or judgment entered in said 
cause, and because representation of Petitioner’s interest 
is or may be inadequate and Petitioner will or may be 
bound by a judgment in the action, and because Petitioner 
will be adversely affected by a decree respecting the dis¬ 
position of the property in suit which is subject to 
Tr. 38 the control of this Court, that is to say, by denial 
of a return of said property to Plaintiff. The facts 
upon which Petitioner’s right to intervene is based are 
more particularly set forth in Petitioner’s Complaint of 
Intervention as Plaintiff, a copy of which is attached hereto 
and made a part hereof. 

Raoul, Berger 
Attorney Pro Se 


Tr. 39 Filed Jan. 10,1951 

Affidavit. 

City of Washington ) 

District of Columbia ) 

Deponent, Raoul Berger, being duly sworn, does affirm 
and state that: 

1. The retainer agreement between Madeleine duPont 
Ruoff and the law firm of Cook & Berger, annexed hereto 
as Exhibit A, is a true and exact copy of said retainer 
agreement. 

2. Said law firm of Cook & Berger was dissolved on Oc¬ 
tober 31, 1949, and Deponent thereupon took over the 
prosecution of all cases then being handled by the firm of 
Cook & Berger. 

3. The various documents filed in this cause have all 
been prepared by Deponent, to whom was confided the 
prosecution of this cause. 
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Tr. 40 4. The stipulation filed by Plaintiff and Deponent 

in this proceeding recognizes the continual effec¬ 
tiveness of said agreement and reaffirms the liens created 
thereby. 

Raoul Berger 

Subscribed and sworn to before me, a Notary Public of 
the District of Columbia, this 9th day of January, 1951. 

/s/ Kathryn A. Hathaway 
My commission expires on July 31,1952. 


Exhibit A. 

Tr. 41 RETAINER AGREEMENT 

This Agreement, made this 7th day of October, 1948, by 
and between Madeleine D. Ruoff, hereinafter referred to 
as “Client”, of the City of Mountainhome, Pennsylvania, 
party of the first part, and Cook and Berger, a partner¬ 
ship, composed of Raoul Berger and Donald C. Cook, at¬ 
torneys engaged in the practice of law in the City of Wash¬ 
ington, D. C., party of the second part, Witnesseth: 

Whereas the Client is an American citizen who believes 
that the Office of Alien Property, an Office of and in the 
Department of Justice, an agency of the United States 
Government, unjustly and unlawfully withholds from her 
all the property that was vested by the Office of Alien Prop¬ 
erty pursuant to Vesting Order No. 12073, executed on 
September 23, 1948, and desires to employ attorneys to 
procure a return of said property or of the proceeds if 
said property has been or is sold, and to prosecute said 
claim and cause of action against the Department of Jus¬ 
tice and its successors; 

Now, Therefore, 

1) Client does hereby retain Cook and Berger as her at¬ 
torneys, solicitors, and counselors for the purpose of pur- 
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suing such administrative remedies as are afforded by said 
Office of Alien Property, and/or, in their discretion, for the 
purpose of commencing and prosecuting such suits in 
equity, actions-at-law, and other proceedings as may be 
necessary or desirable to accomplish a return of the prop¬ 
erty or the proceeds withheld as aforesaid. 

Tr. 42 2) Client will pay the actual necessary expenses 

of conducting such suit and proceedings including 
out-of-pocket disbursements by Cook and Berger; and Cook 
and Berger are to receive no other or further compensation 
in any manner or form than that provided for especially 
by this Agreement. 

3) Client agrees to pay Cook and Berger as compensa¬ 
tion for their services a fee which shall be determined to 
be due and owing in the following manner: 

a) If it is ordered, either administratively or by the 
United States District Court, that said property or the 
proceeds thereof shall be returned to Client, Cook and 
Berger shall be paid the sum of Seventy Thousand and 
No/100 Dollars ($70,000.00). If the case is appealed 
to the Court of Appeals and thereafter the property or 
proceeds thereof is returned to Client, either admin¬ 
istratively or by virtue of any judicial order whatso¬ 
ever, Cook and Berger shall be paid the sum of Eighty- 
Five Thousand and No/100 Dollars ($85,000.00). If a 
petition for certiorari is filed in the United States Su¬ 
preme Court, and thereafter the property or proceeds 
thereof is returned to Client, either administratively 
or by virtue of any judicial order whatsoever, Cook 
and Berger shall be paid the sum of One Hundred 
Thousand and No/100 Dollars ($100,000.00). 

b) Client agrees to pay the fee described herein, but 
only out of said recovery and hereby grants to Cook 
and Berger an attorney’s lien upon said recovery as 
security for the payment of said fees. 



4) In consideration of the premises, Cook and Berger, 
agree that they will perform all the necessary legal 
Tr. 43 services in prosecuting said claim to a final deter¬ 
mination, through a United States Court of Ap¬ 
peals and the United States Supreme Court if that proves 
necessary. 

i 5) This Agreement is to be governed by the law of the 
District of Columbia. 

6) In Witness Whereof, parties hereto have set their 
hands and seals this 7th day of October, 1948. 

/s/ Madeleine duPont Ruoff 
/ s/ Raoul Berger 
/ s/ Donald C. Cook 

Tr. 44 Filed April 3,1951 

Order Substituting Counsel and Granting Leave to Raoul 

Berger to Intervenue. 

Upon consideration of the motion of Raoul Berger to in¬ 
tervene, of the opposition thereto of the defendant, J. How¬ 
ard McGrath, Attorney General, of the points and authori¬ 
ties in support of and in opposition to said motion, and of 
the oral argument and reargument by the moving party 
pro se and by the defendant, and it appearing to the Court 
that Raoul Berger, the moving party, heretofore rendered 
services herein to plaintiff as her attorney under terms 
making his compensation contingent upon a recovery by 
plaintiff in this action and payable out of the proceeds of 
such recovery, and it further appearing to the Court that 
plaintiff discharged Raoul Berger as her attorney without 
misconduct on his part and engaged John F. Cooney to 
represent her as her attorney in the further prosecution 
of this action, and it also appearing to the Court that Raoul 
Berger has not been compensated for said services hereto¬ 
fore rendered by him to plaintiff, and plaintiff having con- 
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sented to the intervention of Raoul Berger for the protec¬ 
tion of his interest herein, it is by the Court this 31st day 
of March, 1951: 

Ordered that John F. Cooney be and he hereby is sub¬ 
stituted as attorney of record for plaintiff in the place and 
stead of Raoul Berger who is hereby removed as 
Tr. 45 counsel for plaintiff, and it is further 

Ordered that such portion of the motion of Raoul Berger 
as seeks intervention by him for the purpose of asserting 
with plaintiff, Madeleine duPont Ruoff, and on her behalf 
her claim against the defendant be and the same is hereby 
denied, and it is further 

Ordered that Raoul Berger be and he hereby is granted 
leave to intervene against plaintiff, Madeleine duPont 
Ruoff to assert and protect the lien claimed by him upon 
such money or other property as the plaintiff may recover 
from the defendant by this action or by any settlement 
thereof. 

/s/ Burnita Shelton Matthews 

Judge 


Tr. 46 Filed April 7,1951 

Notice of Appeal. 

Notice is hereby given pursuant to Rule 73 of the Fed¬ 
eral Rules of Civil Procedure that Intervenor, Baoul Ber¬ 
ger, hereby appeals to the United States Court of Appeals 
for the District of Columbia Circuit from the order entered 
in this action on April 3, 1951, granting Intervenor’s mo¬ 
tion in limited part and denying such part of Intervenor *s 
motion as sought unqualified intervention as of right under 
Rule 24(a) of the Rules of Civil Procedure. 

Raoul Berger, Intervenor 
Pro Se 
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QUESTIONS PRESENTED 


1. Whether an attorney retained to recover property for a 
client, under an agreement calling for payment of his fee out 
of the recovered property and granting him an attorney's lien 
thereon, is entitled, upon his discharge without cause, to inter¬ 
vene as of right to press the client’s claim when the client is 
prosecuting the suit in good faith through new attorneys. 

2. Whether, if the answer to the first question is in the af¬ 
firmative, the Assignment of Claims Act bars intervention 
where the client’s claim is one against the United States. 

3. Whether, if the answer to the first question is in the af¬ 
firmative, the Trading with the Enemy Act bars intervention 
where the client’s suit is brought under that Act. 

4. Whether, if the answer to the first question is in the af¬ 
firmative, the attorney waives his lien, by making a new agree¬ 
ment with the client after his discharge giving up his absolute 
right to payment for his services and accepting a contingent 
right to payment of a fixed sum. 

a) 
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Raoul Berger, appellant 
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Madeleine du Pont Ruoff, appellee 
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J. Howard McGrath, Attorney General, appellee 


BRIEF FOR J. HOWARD McGRATH, ATTORNEY GENERAL, 

APPELLEE 


STATEMENT 

On September 23,1948, the Attorney General of the United 
States issued Vesting Order No. 12073 vesting in himself certain 
property of Madeleine du Pont Ruoff, the plaintiff in the prin¬ 
cipal action (Appendix to Appellant’s Brief, 3). 1 On October 
7,1948, the plaintiff retained Cook and Berger, a partnership 
composed of Donald C. Cook and the appellant, attorneys en¬ 
gaged in the practice of law in Washington, D. C., to represent 
her in accomplishing a return of the vested property. The re¬ 
tainer agreement provided for payment of a fee to Cook and 
Berger as follows: $70,000 if the property should be ordered re¬ 
turned either administratively or by the United States District 
Court; $85,000 if there should be an appeal to this Court; and 
$100,000 if a petition for certiorari should be filed in the United 
States Supreme Court. The plaintiff further agreed that the 
fee was to be paid out of the property recovered and she granted 
Cook and Berger an “attorneys’ lien upon said recovery as se- 


1 Hereinafter referred to as “App.” 
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curity for the payment of said fees” (App., 20-22). The at¬ 
torneys filed suit on behalf of the plaintiff on November 15,1948 
(App., 1). The law firm of Cook and Berger was dissolved on 
October 31,1949, the appellant taking over the prosecution of 
all of the firm's cases (App., 19). 

In August 1950, the plaintiff discharged the appellant as her 
counsel and decided to retain new counsel. Negotiations be¬ 
tween plaintiff and appellant proceeded until November 20, 
1950, when a tripartite “Stipulation for Substitution of Attor¬ 
neys” was executed by the plaintiff, the appellant, and one John 
F. Cooney, plaintiff’s new counsel (App., 13-15). The parties 
stipulated that the appellant was entitled to payment of his fee 
upon return of the property to the plaintiff and that he had a 
valid lien on the property so returned; also that he had a re¬ 
taining lien on the plaintiff’s papers in his possession and was 
entitled to payment of his fee before surrendering them; that, 
on a motion for substitution of attorneys, he was entitled to 
an order protecting his lien on the property, and that he was 
further entitled to intervene in the suit for the protection of his 
interest in the property. The appellant agreed to consent to a 
motion for substitution of Cooney as attorney of record and he 
agreed to turn over to the plaintiff her papers in his possession. 
The plaintiff, for her part, undertook to pay the appellant the 
sum of $50,000 upon the administrative return of the property, 
or $65,000 if it should be necessary to go forward in court; rati¬ 
fied and confirmed the appellant’s liens on the property and 
agreed to a transfer of his retaining lien on her papers to the 
property in suit, “it being the intention of the parties hereto to 
reenforce, not to supersede, all liens now held by Raoul Berger”, 
and agreed that she would in no way oppose the appellant’s 
motion to intervene in the suit and would consent to the entry 
of an order declaring the appellant’s liens. 

The appellant filed his motion to intervene on November 29, 
1950. The plaintiff did not oppose the motion, but the defend¬ 
ant did, and, after hearing and rehearing, Judge Mathews 
entered an order on April 3, 1951, substituting Cooney for the 
appellant as attorney of record for the plaintiff, denying such 
portion of appellant’s motion as sought intervention “for the 
purpose of asserting with plaintiff * * * and on her behalf 


her claim against the defendant/’ and granting the appellant 
leave to intervene against plaintiff “to assert and protect the 
lien claimed by him upon such money or other property as the 
plaintiff may recover from the defendant by this action or by 
any settlement thereof’ (App., 22-23). 

On August 7, 1951, four months after this appeal was filed, 
the appellant filed a motion in the District Court to stay all 
further proceedings in the action between the plaintiff and the 
Attorney General until disposition of the appeal, on the ground 
that the appellant, by filing the appeal, ousted the District 
Court of “all jurisdiction of the cause.” 

THE STATUTE 

The pertinent sections of the Trading With the Enemy Act 
(40 Stat. 411, as amended, 50 U. S. C. App. § 1, et seq .) and the 
Assignment of Claims Act (35 Stat. 411, 31 U. S. C. § 203, are 
set forth in the Appendix. 

SUMMARY OF ARGUMENT 

So long as the plaintiff is prosecuting her claim against the 
defendant in good faith, the appellant, her discharged attorney, 
has no “interest” by virtue of his retainer agreement or other¬ 
wise on the basis of which he may intervene under Rule 24 (a); 
the decided cases allow intervention only in situations where it 
is necessary to protect the attorney against a collusive settle¬ 
ment or other fraud on the part of his client. 

Even if appellant had a lien upon the plaintiff’s cause of 
action or any other right which could be asserted prior to a 
judgment in the suit, its assertion by way of intervention under 
Rule 24 (a) is barred by the Assignment of Claims Act, since 
the principal suit is one against the United States and the claim 
on which it is based has not been allowed. Intervention is also 
barred by the Trading With the Enemy Act, for collateral issues 
may not be injected into suits under § 9 (a) of that Act. 

If appellant had a lien under his original retainer agreement, 
he waived it by executing the “Stipulation for Substitution of 
Attorneys.” 
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ARGUMENT 


L Appellant has no “interest” within Rnle 24 on which 
intervention may be based 

The appellant contends that he is entitled to intervene as of 
right to assert with his former client and on her behalf her 
claim against the Attorney General for the return of her vested 
property. He bases that contention upon the following argu¬ 
ments (Appellant's Br., 4-5): 

1. Under the provisions of the Trading With the 
Enemy Act (50 U. S. C., App. § 7 (c)), the plaintiff's 
pending suit is the only means of procuring a return 
of the vested property and, by his contract with the 
plaintiff, the appellant's right to compensation is con¬ 
tingent upon such return, so that it follows that he 
would be adversely affected by a distribution of property 
subject to the control or disposition of the court, a situa¬ 
tion precisely covered by the language of Rule 24 (a) (3). 

2. Having had no voice in selecting plaintiff's new 
counsel, he is obviously inadequately represented in 
the action, and, since he will have no right to compen¬ 
sation in the event of judgment for the defendant, he 
will be bound by the judgment in the action, a situa¬ 
tion precisely covered by the language of Rule 
24 (a) (2). 

These arguments prove too much. On such reasoning, every 
plaintiff's attorney employed under a contingent fee contract, 
would be adversely affected by his client’s defeat and therefore 
could intervene as of right under Rule 24 (a) (3). 

1 The short answer to appellant’s arguments is that he may 
not intervene because he lacks the “interest” which Rule 24 
(a) (2) requires specifically and Rule 24 (a) (3) by necessary 
implication. This Court recently rejected similar arguments 
made by stockholders attempting to intervene in a corpora¬ 
tion's suit to recover vested property, and said: 

If this basic principle were disregarded in connection 
with clause (3) the result would be that any stockholder 
in any corporation could insist on intervening in any 
suit involving a claim of the corporation to specific prop- 
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erty. Kaufman v. Societe Internationale , — App. 
D. C. —, 188 F. 2d 1017 (1951). 

And see, Pure OH Co. v. Ross , 170 F. 2d 651 (C. A. 7, 1948); 
Radford Iron Co. v. Appalachian Electric Power Co., 62 F. 2d 
940 (C. A. 4,1933); United States v. Columbia Gas <fc Electric 
Corp., 27 F. Supp .116 (D. Del., 1939), app. dism. 108 F. 2d 614 
(C. A. 3,1939), cert. den. 309 U. S. 687 (1940). 2 

Intervention is a matter of right “* * * only when he 

who seeks to intervene has a direct and immediate interest in 
a res, the subject of the suit, and cannot otherwise protect his 
interest * * *” ( Radford Iron Co. v. Appalachian Elec¬ 
tric Power Co., supra, at p. 943), and only if his interest is 
“of such a nature that he will gain or lose by the direct legal 
operation of the judgment.” Kaufman v. Societe Internation¬ 
ale, at p. 1018 of 188 F. 2d, quoting Pure Oil Co. v. Ross, 
supra. Rule 24 did not introduce the “interest” requirement. 
“The requirement that there be an ‘interest’ merely reflects 
the orthodox prerequisite to judicial aid in any sort of pro¬ 
ceeding: the establishment of an injury for which the law will 
give relief. This has been the factor which has given a party 
standing to institute an independent suit.” Berger, Interven¬ 
tion by Public Agencies in Private Litigation in the Federal 
Courts, 50 Yale L. J. 65, 69 (1940). 

To the extent that the appellant has a right on the basis of 
which he could institute an independent suit against his for¬ 
mer client, the order below granting him leave to intervene 
against her to assert and protect the lien claimed by him upon 
whatever she may recover from the defendant is all that he 
can ask for. 3 But there is no theory under which it can be 
said that the appellant has anything which would give him 
“standing to institute an independent suit” against the Attor- 

* Rule 24 was not intended to change radically the law on intervention, 
but merely to restate and clarity it. See the statement of Judge Clark in 
Proceedings on Federal Rules, Cleveland (Am. Bar Ass’n, 1938), p. 265. 

*In our view, even that order was unnecessary, for, if appellant has a 
lien, he is adequately protected, without intervention, by the fact that the 
defendant has notice of the lien. Moreover, in the oral argument below 
defendant's counsel offered an undertaking that if the plaintiff should re¬ 
cover anything that recovery would be paid into court so that appellant 
could satisfy whatever just claim he might have. 


ney General, or that he has a “direct and immediate interest” 
in the subject of the plaintiffs suit or that a judgment in 
the suit can affect him by “direct legal operation.” Appel¬ 
lant does not suggest that he has suffered any injury at the 
hands of the defendant for which he could maintain an inde¬ 
pendent suit. No occasion could arise for such a suggestion 
unless the defendant were to return the property involved 
herein to the plaintiff in disregard of a lien of which he has 
notice. The contract upon which he relies gives the appellant 
the plaintiff’s promise to pay him a fixed sum of money if the 
vested property should be returned to her, far from a “direct 
and immediate interest” in the vested property. If the plain¬ 
tiff loses, the appellant will receive nothing, but it will not be 
the “direct legal operation of the judgment” which deprives 
him of compensation, but rather his own contract made with 
the plaintiff after she discharged him by which he gave up 
his absolute right to receive compensation (on a quantum 
meruit ) and took, instead, a contingent right to a larger sum. 
Cf. Johnson v. Georgia Power Co., 2 F. R. D. 282 (N. D. 
Ga. 1942). 

The decision below, denying the appellant the right to join 
in his former client’s suit as a party plaintiff to assert with 
her her claim against the Attorney General, is characterized 
by the appellant as a curtailment of “the protection hitherto 
enjoyed by attorneys representing indigent claimants against 
the United States * * *” (Appellant’s Br., 4). The im¬ 
plication of this statement is that it is the usual and accepted 
practice for a discharged attorney who claims a contingent 
fee to join in the prosecution of a suit which is being prose¬ 
cuted in good faith by the former client. The fact is, how¬ 
ever, that, far from being the usual and accepted practice, 
diligent research fails to disclose a single instance of it. The 
position of attorneys has improved considerably since the 
time when compensation for their services was treated as “a 
mere gratuity, which a counsellor cannot demand without 
doing wrong to his reputation * * Chase’s Blackstone 
(3d ed.), p. 630. 4 Today, for example, an attorney’s right 

4 Quoted in Citizens Bank of White Plains v. Oglesby, 270 App. -Div. 136, 
58 N. Y. S. 2d 591,593 (1945). 
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to payment for his services is protected by statute in many 
jurisdictions (e. g., N. Y. Judiciary Law, § 475), and, even in 
the absence of statute, the inherent power of the courts to 
protect their own officers is freely invoked to prevent col¬ 
lusive attempts to cheat attorneys of their rights. 5 But in 
no jurisdiction, in the absence of a special statute or a collu¬ 
sive attempt by the client to cheat his attorney, has the 
attorney been permitted to resort to prosecution of his client’s 
action as a means of collecting a fee [Lyman v. Campbell, — 
App. D. C. —, 182 F. 2d 700, 702 (1950); Spellman v. Bankers- 
Trust Co., 6 F. 2d 799, 800 (C. A. 2, 1925)], any more than 
he could resort to putting his client in jail. Robinson v. Robin¬ 
son, 80 F. Supp. 397 (D. D. C. 1942). 

The interest asserted by the appellant as the basis for his in¬ 
tervention here is an attorney's charging lien arising either by 
direct provision of his retainer agreement or “fashioned by the 
federal courts for the protection of unjustly discharged at¬ 
torneys” (Appellant’s Br., 7). The lien provided for in his 
contract was one “upon said recovery.” Ibid. But the plain¬ 
tiff having so far recovered nothing, it would seem to follow 
that there is no presently assertible lien. It is well-settled 
that the attorney’s charging lien recognized at common law is 
one that attaches only to a judgment or fund produced for the 
client through the attorney’s efforts and that “there is no such 
thing as the lien of an attorney upon a mere claim or cause 
of action which the client has against a third person * * 
Lamont v. Washington & G. R. R. Co., 2 Mackey (D. C.) 502, 
504 (1883).® 


• Sullivan v. Tobin, 42 App. D. C. 430 (1914) ; Byram v. Miner, 47 F. 
2d 112 (C. A. 8, 1931); Swanson v. Chi., St. P. & K. C. Ry. Co., 35 Fed.- 
638 (C. C. D. Minn. 188S); Fischer-Hansen v. Brooklyn Heights R. R. Co., 
173 N. Y. 492, 501, 66 N. E. 395, 397 (1903); RandaU v. Van Wagcnen, 115 
N. Y. 527, 532, 22 N. E. 361, 362 (18S9); Citizens Bank of White Plains v. 
Oglesby, 270 App. Div. 136, 141, 58 N. Y. Supp. 2d 591, 595 (1945) ; 
Frear v. Lewis, 201 App. Div. 660, 195 N. Y. Supp. 3 (1922). 

* See also Lyman v. Campbell, — App. D. C. —, 182 F. 2d 700, 702 (1950); 
Hutchison v. Worthington, 7 App. D. C. 548 (1896); Spellman v. Bankers 
Trust Co., 6 F. 2d 799, 800 (C. A. 2, 1925); Fischer-Hansen v. Brooklyn 
Heights R. R. Co., 173 N. Y. 492, 500, 66 N. E. 395, 397 (1903) ; Randall v. 
Van Wagenen, 115 N. Y. 527, 531, 22 N. E. 361, 362 (18S9); Restatement*. 
Agency, § 464, comment on cl. e (1933). 
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By the common law an attorney, by commencing a 
suit, acquires no lien on the cause of action. The lien 
only arises after judgment, and is a right to have the 
judgment held for the debt, together with any security 
for the judgment, such as bail, until the lien is dis¬ 
charged # * *. Randall v. Van Wagenen, 115 N. Y. 
527,531,22N. E. 361,362 (1889). 

Although the essence of a common law lien is possession and 
it cannot be said that an attorney literally possesses his client's 
judgment, a theory has been developed that the attorney, since 
only he is authorized to enter a satisfaction of judgment, con¬ 
trols the judgment and in that sense has possession of it. 
Lamont v. Washington & G. R. R. Co., supra. It was no great 
extension of this principle to hold that an attorney's lien could 
also attach to the fund produced by settlement of the suit be¬ 
fore judgment. Sullivan v. Tobin, 42 App. D. C. 430, 433 
(1914); Fischer-Hansen v. Brooklyn Heights R. R. Co., 173 
N. Y. 492, 66 N. E. 395 (1903). Perhaps it may be said that 
the necessity of obtaining a dismissal of the action after settle¬ 
ment gives the attorney control or “possession" of the settle¬ 
ment in the same sense as of a judgment. 7 But whatever may 
be the theory which sustains an attorney’s lien upon the fund 
produced either by judgment or settlement, the authorities 
leave no doubt that, in the absence of judgment or settlement, 
no lien can ordinarily attach. 

The appellant relies upon a number of decisions of this Court 
permitting intervention by attorneys asserting liens and he 
derives from them a general rule that an attorney’s lien will 
support intervention even before judgment or settlement (Ap¬ 
pellant’s Br., 9-11). Those decisions are: 

Kellogg v. Winchell, 51 App. D. C. 17, 273 Fed. 745 
(192 1); 

'CL Ingold r. Ingold, 30 F. Supp. 347, 348 (S. D. N. T. 1039), where an 
attorney having a statutory lien which “cannot be affected by any settle¬ 
ment between the parties” (N. Y. Judiciary Law, $ 475) was permitted to 
block a dismissal by stipulation of the parties on the ground that Buie 41 
(a) (1), F. R. C. P. “was never intended as a cloak whereby a client might 
settle or discontinue a lawsuit, and disregard entirely the interest of the 
attorney In the lawsuit” 
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Evans v. Ockershausen, 69 App. D. C. 285, 100 F. 2d 
695 (1938), cert. den. 306 U. S. 633 (1939); 

Continental Casualty Co. v. Kelly, 70 App. D. C. 320, 
106 F. 2d 841 (1939); 

Friedman v. Harris, 81 App. D. C. 317, 158 F. 2d 
187 (1946). 

These cases stand for no more than the broad and widely 
accepted principle that it would be unconscionable to permit 
the client to effect a collusive termination of a lawsuit in such 
a manner as to prevent the production of a fund to which an 
attorney's lien, properly so called, might attach, thereby de¬ 
frauding the attorney of his compensation. If the client, in 
good faith, settles for less than his attorney would like, the at¬ 
torney, regardless of what personal claims he may have against 
the client for breach of contract, can only impress his lien upon 
the amount settled for, having no right to compel further prose¬ 
cution of the suit to increase the value of his lien. Lamont v. 
Washington <& G. R. R. Co., 2 Mackey (D. C.) 502 (1883). 
But if the client’s purpose is to cheat his attorney, the court 
will “brush aside” the settlement “with a strong hand” ( Fischer- 
Hansen v. Brooklyn Heights R. R. Co., supra, at p. 501,66 N. E. 
395, 397) and permit the attorney to proceed with the suit, 
even setting aside any order of discontinuance that may have 
been entered. Randall v. Van Wagenen, supra, at p. 532, 22 
N. E. 361,362. This remedy 

* * * has been known since the time of Lord Mans¬ 
field. It is impossible to ascertain precisely when this 
practice commenced, nor how it originated, nor upon 
what principle it was based. “It was based upon no 
principle. It was a mere arbitrary exercise of power by 
the courts; not arbitrary in the sense that it was unjust 
or improper, but in the sense that it was not based upon 
any right or principle recognized in other cases.” 
Coughlin v. New York C. & H. R. R. R. Co. [71 N. Y. 
443,449,27 Am. Rep. 75,77 (1877) ]. Citizens Bank of i 
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White Plains v. Oglesby , 270 App. Div. 136,141,58 N. Y. 
Supp. 2d 591,595.* 

It is this time-honored device of intervention to undo col¬ 
lusive settlements that is involved in the cases upon which ap¬ 
pellant relies. It was first applied by this Court in Sullivan v. 
Tobin, supra. The attorneys for the plaintiff in that case 
sought to intervene to oppose a settlement and motion to dis¬ 
miss on the ground that there was collusion and conspiracy be¬ 
tween the parties to defraud the attorneys of their fees, and 
upon the further ground that no bona fide settlement had been 
made. The Court held that the intervention should be allowed, 
saying at page 434: 

* * * honest settlements by parties to litigation 
should be encouraged, but * * * dishonest and col¬ 
lusive settlements made with intent to defraud the at¬ 
torneys upon either side are reprehensible and should be 
condemned; * * * inasmuch as the relief asked 
was based upon a settlement of the latter character, the 
court was possessed of inherent power to grant 
it; * * * the court was not obliged to assist in ef¬ 
fecting a fraudulent design. [Italics added.] * 

* See also Frear v. Lewis, 201 App. Div. 660, 667, 195, N. Y. Supp. 3, 7-8 
(1922): 

Our courts have invariable refused to sanction dishonest efforts by 
clients to settle or discontinue litigations for the purpose of defrauding 
attorneys of their costs or compensations, and have frequently not only 

i denied permission to discontinue based on such settlements, but have 
permitted the attorney, upon a showing of proper facts, to continue the 
litigation for the collection of costs and compensation. This the courts 
have permitted, not on the principle of a lien, because prior to statute 
the attorney had no lien before judgment * * *. The courts in the 
exercise of inherent power over pending litigations and the parties 
thereto, invented this method of circumventing attempts to cheat or 
defraud the attorneys who were their officers and under their con¬ 
trol • * *. 

"There are, of course, no hard and fast rules for determining whether a 
particular settlement is fraudulent. It must depend upon the circumstances 
of the case. Fraud has been inferred from the mere fact that a settlement 
was instigated by the defendant and made without the knowledge of the 
plaintiff's attorney ( Byram v. Miner , 47 F. 2d 112 [C. A. 8, 1931]); also 
from the fact that the plaintiff received nothing by the settlement Frear v. 
Lewis , supra, note 8. 
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The appellant cites Kellogg v. Winchell, 51 App. D. C. 17, 
273 Fed. 745 (1921), and Friedman v. Harris , 81 App. D. C. 317, 
158 F. 2d 187 (1946), as authorities for his position. How¬ 
ever, an examination of these cases reveals that they only 
embody the principle of Sullivan v. Tobin that the courts should 
use their inherent equitable powers to protect attorneys against 
collusive attempts to defraud them of their fees. The attorney 
in the Kellogg case had been retained to protect Kellogg’s in¬ 
terest in the estate of his brother, the attorney to receive 50% 
of the amount Kellogg should recover over and above the 
amount he was to receive under the will. The attorney filed 
suit to construe the will and, when the suit was dismissed, took 
an appeal. A few days after the record was docketed in this 
Court, Kellogg wrote the attorney a letter canceling the con¬ 
tract and directing him to proceed no further in the appeal. 
The attorney disregarded these instructions and filed a brief in 
support of the appeal. Some of the appellees then moved to 
dismiss the appeal and Kellogg, by a new attorney, filed a spe¬ 
cial appearance for the purpose of consenting to the motion to 
dismiss. To what extent the court was influenced by the nature 
of the controversy and the relationship of the parties and to 
what extent by the fact that Kellogg ostensibly received noth¬ 
ing for abandoning his appeal does not appear. 10 The court 
simply held that under the circumstances of the case the at¬ 
torney could intervene to protect his interest “in accordance 
with the principle announced in Sullivan v. Tobin , 42 App. D. C. 
430 * # The Court also cited the language of Wilkin¬ 

son v. TUden, 14 Fed. 778,780 (C. C. S. D. N. Y. 1883): 12 

* * * the court will hold the client to fair dealing, 
and will refuse its assistance to any attempt to take an 
unfair advantage of one of its officers. 

Friedman v. Harris is similar to Kellogg v. Winchell . Harris 
retained Friedman to handle a claim for damages against the 
Washington Terminal Co. on account of an injury resulting 

10 Cf. Frear v. Lewis, supra, note 8, where the mere absence of consideration 
tainted the settlement with fraud. 

11 51 App. D. C. 17, 20,273 Fed. 745, 748. 

n Id., p. 19,273 Fed. 745, 747. 
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from the latter’s alleged negligence, the attorney to receive one- 
third of the recovery. Friedman filed suit on Harris’ behalf 
and the defendant answered. Thereafter, Harris appeared by 
other attorneys and moved to dismiss the suit on the ground 
that Friedman had not been authorized to file it. Friedman 
opposed the motion to dismiss and moved for leave to intervene. 
In a brief per curiam opinion, this Court held that Friedman 
was entitled to a hearing on the issue of whether he had been 
authorized to file the suit and that, if he was authorized, he 
should be permitted to intervene, on the authority of Kellogg v. 
Winchell. Both Kellogg v. Winchell and Friedman v. Harris 
were cases in which the plaintiff’s attorney had rendered serv¬ 
ices, looking to a prospective fund for payment, and in which 
the client sought to put an end to his own suit without receiving 
anything to which the attorney could look for payment and for 
no apparent reason other than to deprive the attorney of his 
fee. There is not a hint in either opinion of any inclination on 
the part of this Court to depart from well-settled principles and 
permit intervention in a situation where the plaintiff has made 
a bona fide settlement. The principle that the client is free to 
make an honest settlement without his attorney’s interference 
is, of course, still accepted. See Lyman v, Campbell, — App. 
D. C. —, 182 F. 2d 700, 702 (1950). It would seem to follow 
a fortiori that neither case on which appellant relies authorizes 
intervention by a discharged attorney in a suit which is being 
prosecuted in good faith by the client through new counsel. Nor 
has any other case been found in any of the federal or state re¬ 
ports which permits intervention in such a case. 13 As there is 
no suggestion of fraud in the instant case, the authorities on 
which appellant relies are beside the point. 

Nor are Continental Casualty Co. v. Kelly and Evans v. 
Ockershausen, upon which appellant relies, in point. The 
Kelly case, far from supporting the appellant’s position, is an 
example of the assertion of an attorney’s lien after judgment. 
There, plaintiff’s counsel had obtained a judgment for their 
client against the Casualty Company and attachment proceed- 

“ United States v. Hudson, 39 F. Supp. 797 (D. Mont. 1941), cited at p. 7 
of the appellant's brief, is a case of assertion of an attorney’s lien after 
settlement 
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ings were pending against the defendant’s debtor in execution 
of the judgment. The Casualty Company asserted a claim 
against the client in an amount in excess of the judgment and 
sued the client in another jurisdiction, obtaining a decree in 
that suit ordering the client to discharge the judgment he had 
obtained, subject to his attorneys’ lien. The attorneys then 
intervened in the attachment proceeding and received a judg¬ 
ment for their fee. This court affirmed that judgment. 

Nor does Evans v. Ockershausen support intervention in the 
instant situation. There, one of the defendants in an action 
for construction of a will retained her husband as her attorney. 
Then she discharged him and subsequently hired him again. 
Having decided to discharge him a second time, she sought 
leave of court by way of a motion for substitution of counsel. 
The husband-attorney asserted that on the occasion of the sec¬ 
ond hiring his wife had given him an attorney’s lien and had 
agreed that he should receive a percentage of whatever should 
accrue to her from a reversal of judgment. The lower court 
ordered substitution but granted the husband-attorney a pro¬ 
tective order reserving for further determination “all questions 
concerning the contingent fee contract and equitable lien as¬ 
serted by” the husband-attorney, and permitting him to take 
whatever steps he deemed advisable in the proceeding to pro¬ 
tect and establish his asserted lien. From this order he ap¬ 
pealed, objecting to the substitution and demanding 
establishment of his lien. This court held that a client could 
not be prevented from changing counsel; that counsel dis¬ 
charged without cause was entitled to protection by the court; 
that in a proper case the lawyer could be allowed to intervene; 
but that, in view of the reservation by the trial court of all ques¬ 
tions relating to the asserted lien, no opinion was expressed on 
such questions. 14 

To support his argument that he has an “interest” appellant 
refers to a statement in the Kellogg case that the attorney was 
“vested with an interest in the cause of action.” 51 App. 
D. C. 17, 20, 273 Fed. 745, 748; Appellant’s Br., 9-11. But, 
as we have shown, the import of the court’s decision in Kellogg 
is that an attorney may intervene to keep alive a suit to whose 


14 69 App. D. C. 285, 299,100 P. 2d 095, 709. 
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proceeds he looks for payment, when his client attempts to 
terminate it, leaving the attorney powerless to collect his com¬ 
pensation. The court is using the “inherent power” which it 
spoke of in Sullivan v. Tobin, 26 as being available for prevention 
of fraud, but that power is “not [based] upon the principle of 
a lien, because an attorney has no lien upon the cause of action, 
before judgment # * 18 By “interest in the case of 

action”, the court referred only to the attorney's right to invoke 
the aid of the court to resist fraud, for the attorney clearly has 
no “interest in the cause of action” which will support inter¬ 
vention where the parties dispose of the suit by bona fide set¬ 
tlement before judgment. Lyman v. Campbell, — App. D. C. 
—, 182 F. 2d 700, 702 (1950); Lamont v. Washington & G. 
R. R. Co., 2 Mackey (D. C.) 502 (1883). The right to seek 
the court's aid to resist fraud cannot, in the absence of fraud, 
be said to be the “direct and immediate interest” in the subject 
of the suit which is necessary to support intervention under 
Rule 24 (a). Radford v. Appalachian Electric Power Co., 62 
F. 2d 940, 943 (C. A. 4,1933). 

Despite the statement in Kellogg v. WincheU, relied upon 
by appellant, it is well settled in this circuit that an attorney's 
charging lien does not attach to the client's cause of action. 
Lyman v. Campbell, supra. In the Lyman case this Court 
reaffirmed the position taken in 1883 in Lamont v. Washing¬ 
ton & G. R. R. Co., 17 that “there is no such thing as the lien 
of an attorney upon a mere claim or cause of action which 
the client has against a third person # # # ”, and said: 

The charging lien at common law was applicable to 
a judgment or decree obtained for a client by an attor¬ 
ney; it was not strictly a possessory lien, but was 
“merely a claim to the equitable interference by the 
court to have that judgment held as security for his 
debt [the attorney’s charges against the client].” 
Barker v. St. Quintin, 12 M. & W. 441 (1844), per Baron 

*42 App. D. c. 430, 434. 

* Coughlin v. K. Y.C.d H.R.R. R. Co., 71 N. Y. 443, 448, 27 Am. Rep. 75, 
76 (1877); see also Citizens Bank of White Plains v. Oglesby, 270 App. Dir. 
136,141, 58 N. Y. Supp. 2d 501, 595 (1945). 

*2 Mackey (D. C.) 502, 504. See also, Hutchison v. Worthington, 7 App. 
D. C. 548 (1896). 
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Parke. This claim to “equitable interference by the 
court” did not arise until a judgment or decree had 
been obtained; prior to that time, the client could 
settle the case. Lamont v. Washington <& G. R. R. Co., 
supra. In the present case, of course, no judgment or 
decree was obtained; there was only a pending suit, 
which has been dismissed. Nor have any funds ever 
come into the court’s possession over which it could 
conceivably exercise equitable control. 18 

The court held that the attorney “must look to his client for 
compensation.” 10 The inherent power which the court exer¬ 
cised to protect the attorneys in the Sullivan, KeUog and 
Friedman cases, it declined to exercise in the Lyman case, be¬ 
cause it was not a case of collusive settlement for the purpose 
of cheating the attorney: 

There is no suggestion that the Collector’s Office was 
motivated by anything other than a desire to avoid 
making a payment to a taxpayer who was regarded as 
being indebted to the United States in a larger amount, 
for an income tax deficiency. Nor is it suggested that 
Campbell acted with the purpose of defeating the at¬ 
torney’s claim, or colluded to that end. 20 

And further: 

We have not been advised of any decisions in this or 
any other jurisdiction in which the courts have in the 
absence of statute granted relief to an attorney situated 
as the appellant is in this case * * *, and where 
no conspiracy to defeat the attorney’s claim has been 
charged. 21 

In brief, the net result of the cases in this Circuit, and else¬ 
where, is that an attorney’s charging lien does not apply to 
the client’s cause of action or claim, but only to the judgment 
which may be secured or the fund which may result from 
the litigation. Before judgment the attorney has no “interest” 

“ — App. D. C. —. 182 F. 2d 700,702. 

"Ibid. 

* Id., p. —. 182 F. 2d at p. 701. 

“ Id., p. —, 182 F. 2d at p. 702. 
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within Rule 24. In one special type of situation, where the 
client attempts to defraud the attorney, intervention has been 
allowed before judgment, not on the basis of an ‘‘interest”, 
but as an exercise of the court’s inherent power to protect 
its officers. 

In the instant case there is no judgment, no fund, and no 
suggestion of fraud. Accordingly, appellant has failed to 
show any basis for the intervention he sought. 

n. The Assignment of Claims Act bars the relief sought by 

appellant 

The plaintiff’s claim is against the United States. Becker 
Steel Co. v. Cummings , 296 U. S. 74 (1935). The assignment 
of such a claim is void under the Assignment of Claims Act, 
35 Stat. 411,31U. S. C. § 203, which provides: 

All transfers and assignments made of any claim 
upon the United States, or of any part or share thereof, 
or interest therein, whether absolute or conditional, and 
whatever may be the consideration therefor * * * 
shall be absolutely null and void, unless they are freely 
made and executed in the presence of at least two at¬ 
testing witnesses, after the allowance of such a claim, 
the ascertainment of the amount due, and the issuin g 

i of a warrant for the payment thereof. 22 

As we have shown above, under the rule of Lyman v. Camp¬ 
bell, the appellant cannot assert an attorney’s lien prior to 
judgment and has, therefore, no basis for intervention in this 
suit. But, even if an attorney's lien existed at this stage of 
the case, its assertion would be prohibited by the Assignment 
of Claims Act where the underlying claim is against the United 
States. The effect of that Act is ignored in appellant’s brief, 
though the question was briefed and argued in the District 
Court. 

An agreement between attorney and client conferring upon 
the former a lien on the latter’s claim against the United 
States or on the recovery thereon has uniformly been held to 

"The statute, of course, embraces eiatmn under the Trading With the 
Enemy Act. Bturchler v. Hick*, 17 F. 2d 821 (E. D. N. Y. 1926). 
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be' prohibited by the Assignment of Claims Act when the lien is 
sought to be asserted before allowance of the client’s claim. 1 * 
In earlier years, indeed, such liens were held to be a nullity 
even where asserted after allowance of the claim (Spofiord v. 
Kirk , 97 U. S. 484 [1878], Nutt v. Knut , 200 U. S. 12 [1906]), 
but such is no longer the rule. Compare Button's Estate v. 
Anderson, 112 Vt. 531, 28 A. 2d 404 (1942) with Conion v. 
Adamski, 64 App. D. C. 274, 77 F. (2d) 397 (1935). At first, 
the Supreme Court held that, although the lien must be held 
null and void, the agreement to pay a fee could be enforced as 
a mere promise to pay quite apart from any lien. In Nutt v. 
Knut , 200 U. S. 12 (1906), there was an agreement to pay an 
attorney one-third of the amount which might be allowed on 
the client’s claim against the United States, payment of the fee 
being made a lien on the claim and upon any draft issued 
thereon. Upon the client’s refusal to pay the fee, the attorney 
sued him for one-third of the recovery or, in the alternative, 
for the value of his services. With regard to the lien, the court 
held, at page 20: 

In giving that lien from the outset, before the allowance 
of the claim and before any services had been rendered 
by the attorney, the contract, in effect, gave him an in¬ 
terest or share in the claim itself and in any evidence of 
indebtedness issued by the Government on account of 
it. In effect or by its operation it transferred or as¬ 
signed to the attorney in advance of the allowance of 
the claim such an interest as would secure the payment 
of the fee stipulated to be paid. All this was contrary 
to the statute; for its obvious purpose, in part, was to 
forbid anyone who was a stranger to the original trans¬ 
action to come between the claimant and the Govern¬ 
ment, prior to the allowance of a claim, and who, in 
asserting his own interest or share in the claim, pending 
its examination, might embarrass the conduct of the 
business on the part of the officers of the Government. 

"Although the Assignment of Claims Act was argued in Lyman v. 
Campbell, in view of the court’s decision that the attorney had no lien, it 
did not reach the issue. — App. D. C. —, 182 P. 2d 700, 702. 
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But, looking upon the contract as a promise to pay a fee, the 
court said, at page 21: 

Such an agreement did not give the attorney any in¬ 
terest or share in the claim itself nor any interest in the 
particular money paid over to the claimant by the Gov¬ 
ernment. It only established an agreed basis for any 
settlement that might be made, after the allowance and 
payment of the claim, as to the attorney’s compensation. 
It simply created a legal obligation upon the part of the 
estate, which, if not recognized after the collection of 
the money, could have been enforced by suit for the 
benefit of the attorney, without doing violence to the 
statute or to the public policy established by its pro¬ 
visions. 

This tendency to protect the attorney marks most of the 
cases. 24 It was exhibited again in McGowan v. Parish, 237 
TJ. S. 285 (1915). There, after a decision by the Supreme 
Court directing the lower court to issue mandamus to compel 
the Secretary of the Treasury to pay the client’s claim, the 
Attorney sued both his client and the Secretary of the Treasury 
to enforce a lien on the fund for his fee. By consent decree 
the amount in question was placed in escrow and the court dis¬ 
missed the government from the case. In those circumstances, 
the Supreme Court held the Assignment of Claims Act not to 
bar the assertion of the lien. It said, at page 294: 

As to the effect of § 3477, Rev. Stat., it has been several 
times declared by this court that the statute was in¬ 
tended solely for the protection of the Government and 
its officers during the adjustment of claims, and that, 
after allowance, the protection may be invoked or 
waived, as they in their judgment deem proper. [Ital¬ 
ics added.] 

**See, however, Calhoun v. Maggie, 253 U. S. 170 (1920), where, in an at¬ 
torney’s suit against his client, the court did not enforce the contract as a 
promise to pay, declaring the agreement void under the Assignment of Claims 
Act. The agreement in that case also violated the Omnibus Claims Act 
of March 4, 1915, c. 140, 38 Stat 962. Ct { 20 of the Trading With tho 
.Enemy Act 


This result in cases where the lien was asserted after allow¬ 
ance of the claim was of a pattern with most of the decisions 
which culminated in Martin v. National Surety Co., 300 U. S. 
588 (1937), discussed infra. 

In the McGowan case the court said that the government 
could waive the statute after allowance of the claim. The 
Court of Appeals for this Circuit had already held in earlier 
decisions that the statute would be altogether disregarded 
where the lien was asserted after allowance of the claim. In 
Jones v. Rutherford, 25 App. D. C. 114 (1905), for example, 
where the Treasurer of the United States held ready for de¬ 
livery a draft issued in payment of a claim for which Congress 
had made an appropriation, the attorney was permitted to 
impress a lien on the draft in a suit against his client and the 
Treasurer, the Court saying at page 120: 

The case before us, reduced to its ultimate analysis, 
is this: Two persons are claiming the same draft in the 
hands of the Treasurer, in which the United States have 
no longer any interest. The Treasurer, we may pre¬ 
sume, is ready and willing to deliver it to the proper 
person. One of the two demands it because it is drawn 
in his favor, and he is the person ultimately entitled to 
receive the money. The other person demands it be¬ 
cause, by reason of the convention between him and the 
other party, he is entitled to a lien upon it—which means 
that he is entitled to receive it and hold it until a speci¬ 
fied claim of his for compensation has been paid and 
satisfied. Both have the right of possession, but the 
right of the lien holder is for the time being the para¬ 
mount right. 

To the same effect is Roberts v. Consaul, 24 App. D. C. 551 
(1905). In that case, as in Jones and in McGowan, the claim 
was no longer contested and the government had no interest 
save to receive a release for payment. The Supreme Court, 
referring to the type of suit brought in Jones v. Rutherford and 
Roberts v. Consaul, said in Houston v. Ormes, 252 U. S. 460, 
473 (1920): 

Confined, as it necessarily must be, to cases where the 
officials of the Government have only a ministerial duty 
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• • to perform, and one in which the party complainant has 

a particular interest, the practice is a convenient one, 
well supported by both principle and precedent, 
[Italics added]. 

Another case to the same effect is Wardman v. Leopold, 66 
App. D. C. Ill, 85 F. 2d 277 (1936), cert. den. 299 TJ. S. 570 
(1936). Just as in the Jones and Roberts cases, the claim in 
question was allowed and payable at the time the lien was 
sought to be attached and the amount of the fee had been 
placed in escrow during the suit by agreement of the parties. 
The Court pointed out the necessity of distinguishing between 
an agreement which assigns an interest in a claim pending 
against the government and one which looks toward the estab¬ 
lishment of a lien upon a fund and it upheld the lien only be¬ 
cause it was asserted after allowance of the claim, saying: 

Until there had been an award to Wardman, no interest 
in the fund in question accrued in favor of the plaintiffs, 
since no part of the claim against the Government had 
i been assigned to them. But when the amount to be 

i paid had been ascertained, and all that remained to be 

done was the delivery of a draft to Wardman for the 
money found to be due, then plaintiffs’ lien attached and 
became enforceable in an equity proceeding against the 
fund, which still remained in the hands of the Govern¬ 
ment. (66 App. D. C. at 115, 85 F. 2d at 281). 

The Court relied on Roberts v. Consaul, supra, which, as we 
have seen, involved the assertion of a lien after allowance of the 
claim. It also referred to Sanborn v. Maxwell, 18 App. D. C. 
245, 253 (1901), where it had sustained a similar attorney's 
lien, saying: 

The United States have no interest in this proceeding, 
whatever, and it is unnecessary to consider the effect of 
the statute were the lien or assignment asserted against 
them. (66 App. D. C. at 115, 85 F. 2d at 281). 

Finally, the Court distinguished the situation before it from 
that in Cordon v. Adamski, 64 App. D. C. 274, 77 F. 2d 397 
(1935), saying: 
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The bill in that case was filed before the claim had been 
allowed by the Government. I,t anticipated the allow¬ 
ance of the claim, and there was no fund upon which a 
lien could be impressed. (66 App. D. C. at 116, 85 F. 
2d at 282). 

The present state of the law is that when the government is 
no longer interested in a claim, by reason of the fact that it has 
allowed or paid the claim, there is no reason to refuse to enforce 
an earlier-made assignment; but prior to allowance, the assign¬ 
ment is ineffective. Martin v. National Surety Co., 300 U. S- 
588 (1937). In that case a surety company had an interest,, 
under the surety contract, in a building contractor’s claim 
against the United States, but the building contractor assigned 
the claim to one Martin who collected payment from the gov¬ 
ernment. The surety company sued to impress its lien on the 
fund in the hands of Martin. The court, by Mr. Justice Car- 
dozo, declared that the government could have resisted Mar¬ 
tin’s demand, saying at page 594: 

By force of that pronouncement [the Assignment of 
Claims Act] the Government was at liberty to hold the 
money back till demanded by the contractor personally, 
disregarding any assignment or power of attorney for its 
payment to another. 

But the government having chosen to pay Martin, the court 
looked upon the case as if the government had paid the con¬ 
tractor and the latter had handed the money over to Martin. 
In that light the court could measure the equities and could 
determine that the surety company stood in a better position 
than Martin. The court decided that the Assignment of 
Claims Act was no bar to the surety’s contract because it does 
not apply to a situation where the government has made pay¬ 
ment and no longer needs protection, saying at pages 
596-597: 

After payments have been collected and are in the hands 
of the contractor or subsequent payees with notice, as¬ 
signments may be heeded, at all events in equity, if they 
will not frustrate the ends to which the prohibition was 
directed. * # * An assignment ineffective at law 
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may none the less amount to the creation of an equitable 
lien when the subject matter of the assignment has been 
reduced to possession and is in the hands of the assignor 
or of persons claiming under him with notice. [Italics 
added.] 

i The principal significance of the Martin case is that it articu¬ 
lates the proposition that although an interest in a claim is cre¬ 
ated by contract before allowance of the claim, the courts are 
not prevented by the Assignment of Claims Act from recogniz¬ 
ing the interest if the question does not arise until after allow¬ 
ance of the claim. And since, as a general matter, these liens 
are asserted after allowance of the claim by the government, the 
courts are able to protect assignees without the necessity of 
indulging in strained construction of contracts. 25 Button’s 
Estate v. Anderson, 112 Vt. 531, 28 A. 2d 404 (1942), on 
which the appellant relied below as exemplifying the modem 
treatment of the Assignment of Claims Act, illustrates per¬ 
fectly the effect of the Martin case. It was a mandamus pro¬ 
ceeding against state officers to compel payment of a fee, 
brought by attorneys who had been retained to collect a claim 
against the United States for a 25% contingent fee payable out 
of the fund recovered. Their efforts had been successful and 
the State Treasurer had received a check from the United States 
in the amount of the award. The court held that the attor¬ 
neys’ claim for the fee was a lien upon the fund in the hands of 
the State Treasurer and that the Assignment of Claims Act was 
inapplicable, saying at page 540,28 A. 2d at page 409: 

Consequently under the authority of this case [the Mar¬ 
tin case] the fund having been paid over by the Gov¬ 
ernment so that it has no concern in this litigation, the 
statute does not apply. [Italics added.] 

“ See, for example, Jones v. Rutherford, 28 App. D. C. 114, 120 (1906) 
where the contract made the fee a lien upon the claim and upon any draft 
issued in payment and the court, in order to protect the attorney, found it 
necessary to construe the contract to mean that no interest in the claim was 
assigned but only a right to receive the draft when Issued and hold it for 
payment of the fee. Under the rule of the Martin case, the court could have 
admitted the obvious assignment of the claim as well as the draft and could 
have enforced the attorney's lien in any case because it was asserted after 
allowance of the claim. 
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But no case has permitted the assertion of the lien before 
allowance of the claim. In Cordon v. Adamski, 64 App. D. C. 
274, 77 F. 2d 397 (1935), an attorney's attempt, before 
allowance of his client's claim, to assert a lien by reason of an 
agreement promising him a fee payable out of the amount 
recovered, was stricken down by the Court on the ground that: 

The contract clearly amounts to an attempted assign¬ 
ment of a portion of an obligation due from the United 
States to appellee Adamski, but not yet reduced to pay¬ 
ment by the issuance of a warrant. 

See also Lindberg v. Humphrey, 53 App. D. C. 243, 289 Fed. 
901 (1923), where the contract called for a fee of 10% of the 
recovery, payable out of the proceeds of any draft or warrant 
issued in payment, and the court held that the attorney’s at¬ 
tempt to assert a lien before payment was barred by the As¬ 
signment of Claims Act. 2 * 

“ We are not unmindful of the language in Morgenthau v. Fidelity <£ De¬ 
posit Co., 68 App. D. C. 163, 94 F. 2d 632, 635 (1937), purporting to 
overrule the Lindberg case and another “to the extent that they may be 
said to modify Jones v. Rutherford” We think, however, that the Lind¬ 
berg case does not modify Jones v. Rutherford and is, therefore, not over¬ 
ruled. Indeed, the same Judge who wrote the opinion in the Morgenthau 
case cited the Lindberg case with approval in Pink v. Farrington, 67 App. 
D. C. 314,315,92 F. 2d 465,466 (1937). 

An inspection of the opinions in the various cases shows that they are 
not inconsistent with each other. In the Lindberg case, apparently, Jones 
v. Rutherford had been urged upon the court as authority for the proposi¬ 
tion that a lien could be asserted against a claim pending against the United 
States. The court’s comment on this contention was (53 App. D. C. 243, 
249, 289 Fed. 901, 907): 

*** • * insofar as Jones v. Rutherford may be regarded as authority 
for justifying the establishment of a lien on a claim against the United 
States under and by virtue of such a contract as the one here, it is con¬ 
trary to the holding of the Supreme Court in Nutt v. Knut, supra, and 
therefore must to that extent at least be regarded as overruled.” [Italics 
added.] 

The court did not say that Jones v. Rutherford was overruled and did 
not even modify or disapprove the Jones decision. All it said was that If 
the contention of the unsuccessful party concerning the Jones case were 
correct, then that case would have been overruled by Nutt v. Knut, 200 
U. S. 12 (1906). Actually, it distinguished the Jones case from the sit¬ 
uation it had before it for decision on the ground that there a draft had 
been issued by the Treasury Department in payment of the claim and the 
suit was to enforce a contract lien against the draft. The Morgenthau 
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The modem tendency, when a lien is sought to be asserted 
before allowance of the claim, is suggested by the decision in 
United States v. Certain Lands in Highland, 46 F. Supp. 386 
(S. D. N. Y. 1942), where the court, following the principle 
of the Martin case, denied recognition to an assignment be¬ 
cause there had been no allowance of the claim, but without 
prejudice to reassertion by the assignee after allowance. If 
the appellant here, by his contract with the plaintiff, has ac¬ 
quired rights in any recovery she may receive, he cannot assert 
them at this stage, but, under the principle of the Martin case, 
he can assert them when there is a fund to reach and the gov¬ 
ernment is no longer interested. 

Nor can appellant draw any comfort from the cases which 
hold that assignments by operation of law are not covered 
by the statute. United States v. Aetna Casualty & Surety 
Co., 338 U. S. 366 (1949); Morgenthau v. Fidelity & Deposit 
Co., 68 App. D. C. 163, 94 F. 2d 632 (1937). In the Mor¬ 
genthau case a surety, having the rights of a subrogee by rear 
son of payments it had made to complete the contractor's 
contract, also obtained from the contractor a written assign¬ 
ment of his claim against the government. After the govern¬ 
ment had issued a voucher to pay the claim, the surety sued 
to establish a lien on the fund either under the assignment or 
by virtue of subrogation. The Court sustained the lien on the 
ground of subrogation, saying at page 167, 94 F. 2d 632, 636: 

The government contends * * * that the surety 
has no valid claim on the fund involved because under 
R. S. § 3477, as amended, 31 U. S. C. A. § 203, the as¬ 
signment was void. So far as a legal assignment is 
concerned, much may be said in favor of this conten¬ 
tion, but we do not have to pass on this point because 
R. S. § 3477 has never been construed to assignments 
by operation of law. * * * Accordingly, we may 
ignore the assignment by Durso to the surety and re- 


case, like the Jones case, involved the assertion of a lien against a draft 
which had been issued in payment of a claim and, therefore, does not con¬ 
flict with the Lindberg case any more than the Lindberg case conflicts with 
the Jones case. 
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gard only the assignment which, on account of the sit¬ 
uation of the parties, the law has effected. 

It must be noted that the equitable right of subrogation which 
was enforced in the Morgenthau case was one that existed 
before any written assignment was made and that it had noth¬ 
ing to do with the assignment. This appellant, however, 
cannot suggest that he possesses some equitable right which 
could have come into being apart from his contract. The right 
he asserts springs from his former client’s undertaking in the 
contract to pay him a fee from the proceeds of her claim. If 
there had been no undertaking appellant would have had no 
lien. Lyman v. Campbell, supra. An analogous case was pre¬ 
sented in Lindberg v. Humphrey, supra, where the attorney 
argued that, apart from his contract he “acquires by opera¬ 
tion of law a particular interest in or equitable right to have 
his fee paid out of the fund created by his services, and that 
as such interest or right arises by operation of law it is not 
within the inhibition of the statute.” The Court stated, at 
53 App. D. C. 243,247,289 Fed. 901,905: 

It is clear that, if this contention be upheld, the pur¬ 
pose of § 3477, which was “to forbid anyone who was a 
a stranger to the original transaction to come between 
the claimant and the government prior to the allowance 
of the claim, and who in asserting his own interest or 
share in the claim pending its examination might em¬ 
barrass the conduct of the business on the part of the 
officers of the government” (Nutt v. Knut, supra ) is 
defeated, and a court of equity is allowed to award 
under an implied contract that which it is forbidden to 
allow under an express contract, or, to put it more 
boldly, to allow that which is unlawful. [Italics 
added.] 

Otherwise put, the petitioner cannot excise a lien from the 
contract and call it a right which arises by operation of law. 
The authorities agree that any right the petitioner has is a 
contract right. As the Supreme Court said in Nutt v. Knut, 
200 U.S. 12,20: 
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* * * the contract, in effect, gave him an interest 
or share in the claim itself and in any evidence of in¬ 
debtedness issued by the Government on account of it. 
In effect or by its operation it transferred or assigned 

I to the attorney in advance of the allowance of the claim 
such an interest as would secure the payment of the 
fee stipulated to be paid. 

See also Continental Casualty Co. v. Kelly, 70 App. D. C. 320, 
322, 106 F. 2d 841, 843 (1939) (“This right is a contract 
lien # * *”) and Sullivan v. Tobin, 42 App. D. C. 430, 433 
(1914) (“A contract lien was therefore created in favor of ap¬ 
pellants.”) 

Not does United States v. Aetna Casualty & Surety Co., 
swpra, support appellant’s position. While it holds that as¬ 
signments by operation of law are not barred by the Assign¬ 
ment of Claims Act, it also cites Ball v. Halsell, 161 U. S. 72 
(1896), a case which, while declaring assignments by operation 
of law to be beyond the scope of the statute, struck down an 
attorney’s lien as barred. 

The Second Circuit made the same distinction in Brooks v. 
Mandel Witte Co., 54 F. 2d 992 (1932), which dealt with the 
attorney’s lien under the New York statute. The court said: 

The appellant’s lien was not created by an agreement 
with the appellee’s agent Stem, but was created solely 
by statute, Section 475 of the New York Judiciary Law, 
by operation of law. (54 F. 2d at 995). [Italics 
added.] 

HL The Trading With the Enemy Act bars assertion of the 

appellant’s claimed lien 

It has been held that if a cause of action is not assignable, a 
client cannot by agreement give an attorney sufficient interest 
in it to support intervention. Even when a statute provided 
for attorneys’ liens, non-assignability of the cause of action 
was held to prevent the assertion of a lien. Oliwell v. Verden- 
halven, 7 N. Y. Supp. 99 (City Court of N. Y., General Term, 
1889). Naturally, in the absence of a statutory lien, the same 
rule prevails in this district. See Lamont v. Washington & 
G. R. R. Co., 2 Mackey (D. C.) 502, 510 (1883). And, where 
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the cause of action is itself statutory, it has been held that an 
attorney cannot intervene unless the statute permits assign¬ 
ment. Strickland v. Sellers, 78 F. Supp. 274, 277 (N. D. Tex. 
1948): 

My conclusion is that the intervenor did not, by the 
words of the law, own an interest in the statutory cause 
of action, nor could he have acquired such ownership 
by assignment from the plaintiff, as said statute did not 
expressly authorize such an assignment. 

The Trading with the Enemy Act, far from consenting to the 
assignment of a cause of action or to intervention based upon 
such assignment, provides, 50 TJ. S. C., App., § 9 (f): 

Except as herein provided, the money or other property 
conveyed, transferred, assigned, delivered, or paid to 
the Alien Property Custodian, shall not be liable to 
lien, attachment, garnishment, trustee process, or exe¬ 
cution, or subject to any order or decree of any court. 

This Court has held that § 9 (f) is a bar to intervention in a 
suit under the Trading with the Enemy Act on a claim against 
vested property. La Met trie v. James, 55 App. D. C. 354,6 F. 
2d 479 (1925), afiTd, 272 U. S. 731 (1927). The suit in that 
case was brought against the Custodian for payment of a 
debt out of the vested property of the debtor. 27 Some two 
years after the suit was brought, a New York court, in supple¬ 
mentary proceedings, appointed a receiver to take “all the 
property, debts, equitable interests, and things in action, effects, 
and estate, real and personal” of the debtor. The receiver 
moved to intervene in the suit and was denied leave under 
§ 9 (f). There is nothing in the opinion to suggest, as the 
appellant did below, that the intervention was denied for the 
reason that the intervenor sought to take the vested property 
out of the control of the Custodian and the court. If pre¬ 
sumptions must be made concerning the receiver’s motives, the 
most logical is that he wished to be a party to a proceeding 
which might result in depletion of an asset as to which he held 

"Suits on debt claims can no longer be brought under $9 (a) of the 
Act, an administrative proceeding under $34 having been substituted as 
a remedy. 
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a “thing in action.” The plain meaning of the case and of the 
statute seems to us to be that a suit against the Attorney 
General for the recovery of vested property will not admit of 
intervention for the assertion of collateral issues. 

It is our contention that, even if the appellant has a presently 
assertible hen not otherwise barred by law, he may not assert it 
by way of intervention in the plaintiffs suit. The hen he 
claims “is given an attorney as protection for the payment of 
money, or a debt, 28 for services rendered by him” and, where the 
property out of which he seeks to satisfy his hen is held by the 
Attorney General under a vesting order, the sole remedy for 
enforcement of his claim, if he has any remedy, is that provided 
by § 34 of the Trading with the Enemy Act. Blank v. Clark , 
79 F. Supp. 373,378 (E. D. Pa. 1948). 29 

The statutory scheme is for those who claim to own vested 
property to sue for return under § 9 (a) and for those who seek 
payment of debts out of vested property to seek the adminis¬ 
trative remedy provided by § 34, with a right to judicial review 
as therein provided. The remedies thus provided are made 
exclusive by § 7 (c), and § 9 (f) precludes the interjection of 
collateral issues. So far as attorneys are concerned, it does not 
appear that they need any remedy other than that provided 
for them in the Act. The Act contemplates that the courts, in 
ordering return of vested property, will inspect attorneys’ fees 

* See also Lyman v. Campbell, — App. D. C. —, 18 F. 2d 700, 702 (1950) ; 
The charging lien at common law was applicable to a judgment or 
decree obtained for a client by an attorney; it was * * • “merely 
i a claim to the equitable interference by the court to have that judgment 
held as security for his debt [the attorneys’ charges against the client]. 
[Citation]; 

and BandaU v. van Wagenen, 115 N. T. 527, 531, 22 N. E. 361, 382 (1889) ; 

The lien only arises after judgment, and is a right to have the judgment 
held for the debt, together with any security for the judgment, such 
as bail, until the lien is discharged * • *. 

"To the same effect in connection with a statutory attorney’s lien, see 
In re Monger $ Will, 68 N. Y. Supp. 2d 80 (Surr. Ct, Queens County, 1916), 
which held that f 7 (c) of the Trading with the Enemy Act, in making the 
remedies provided by the Act exclusive, superseded $231 (a) of the New 
York Surrogate’s Court Act, a provision which had been adopted to author¬ 
ize effective enforcement of attorneys’ liens. For the latter proposition see. 
In re LeNang’s Estate, 159 Misc. 322, 287 N. Y. Supp. 910 (Suit. Ct, N. Y. 
County, 1936). 
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and will not award a judgment of return if the total of such fees 
is excessive. 50 U. S. C., App. § 20. Under the procedure pre¬ 
scribed in § 20, the plaintiff, if her suit succeeds, will file a sched¬ 
ule of all fees to be paid to the various attorneys who have 
helped procure the victory. The court will then award judg¬ 
ment only if the individual fees do not exceed fair compensa¬ 
tion and the total of such fees does not exceed 10 per cent of 
the value of the property to be returned unless the court should 
find that fees in excess of that amount are justified by extraor¬ 
dinary circumstances. The statute also gives the court the 
power to make “such modifications, if any, as are appropriate.” 
It would seem that the duty of policing attorneys’ fees imposed 
on the courts by § 20, together with the inherent power the 
courts possess over law suits, litigants and attorneys, is such 
that any or all of the fees can be equitably adjusted in a hearing 
on the schedule of fees. We think that an application by the 
appellant to the court at the time the plaintiff files her schedule 
is all the security he could conceivably require. Of course, it 
is his contention that there is no security unless he is in court 
prosecuting the suit because he has no confidence in his suc¬ 
cessors. But that view, although many another discharged law¬ 
yer must have shared it, has never before, according to our 
research, been considered a valid ground for intervention. 

IV. Appellant has waived any lien he may have had 

When an attorney with a contingent fee retainer is dis¬ 
charged by his client before judgment he has a right to be paid 
the reasonable value of the services he rendered up to the time 
of the discharge; he can have no claim to the amount promised 
him in the contract. And if the suit results in a recovery for his 
client, he has a lien upon the fund for the value of his actual 
services, not for his contingent fee. This court said in Fried¬ 
man v. Harris; 81 App. D. C* 317, 318, 158 F. 2d 187, 199 
(1946): 

But if appellant had appellee’s authority when he filed 
the suit, he has a lien for the value of his services and a 
right to intervene to protect it. Even in that case, how¬ 
ever, he can claim only the value of the services which 
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he actually performed. Otherwise his client’s right to 
choose her own lawyer would have little practical value. 

Judge Learned Hand in Woodbury v. Andrew Jergens Co., 69 
F. 2d49,50 (C. A. 2,1934), said: 

It is quite true of course that an attorney may at any 
time be dismissed even without cause. [Citations.] If 
he has been retained under a contingent fee, he cannot 
then recover under that contract; he is relegated to a 
quantum meruit [citations]; though his claim is still 
protected by the charging lien. [Citation.] 

Upon his discharge, the attorney’s right to be paid is no 
longer contingent; he receives less than was promised him in his 
retainer agreement, but he becomes entitled to it regardless of 
the outcome of his client’s suit. DuBois v. Mayor of New 
York, 134 Fed. 570 (C. A. 2, 1940); New York Phonograph 
Co. v. Edison Phonograph Co.; 150 Fed. 233 (C. C. S. D. N. Y. 
1907). The only thing that remains contingent is his lien. If 
the client does not recover, the attorney loses his lien, for there 
is nothing to which it can attach, but he retains the client’s 
personal liability for the value of the services rendered. Of 
course, if the attorney receives payment upon his discharge, 
such payment puts an end both to the lien and to the client’s 
personal liability. And such payment need not be cash; it can 
be anything of value, anything that the parties bargain for and 
agree upon. 

The appellant’s retainer agreement called for a fee of 
$70,000 if return of the plaintiff’s property should be ordered, 
either administratively or by the United States District Court 50 
(App., 21). On November 20, 1950, after his discharge, he 

"The agreement also provided that the fee be $85,000 if the property 
should be returned after “the case is appealed to the Court of Appeals,” 
and $100,000 if a return should be made after the filing of a petition for 
certiorari in the United States Supreme Court. Although under the ap¬ 
pellant’s counsel an appeal was taken to this Court on a peripheral matter 
(No. 104-66, dismissed as moot by order of the Court, dated July 24,1951) 
and a short-lived motion for leave to file a petition for a writ of mandamus 
was filed in the Supreme Court on a still more peripheral matter, it cannot 
be seriously urged that the escalator provisions of the agreement ever went 
into effect, for it must be presumed that the agreement contemplated appeals 
bearing some relation to the merits of the case. 
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executed, with his former client, a “Stipulation for Substitu¬ 
tion of Attorneys,” by which he gave up his absolute right 
to be paid the unascertained sum which represented the value 
of his services and accepted instead a contingent right to be 
paid $50,000 upon an administrative payment of the client’s 
claim, or $65,000 if it should prove necessary to push the suit 
to a victorious conclusion (App., 14). Without attempting 
to fix the value of the services which the appellant rendered 
up to the time of his discharge, we venture the assumption 
that it was less than $50,000 and certainly less than $65,000, 
for the parties considered $70,000 a fair fee for procuring a 
judicial return and, regardless of the work the appellant has 
done, the plaintiff has yet to pay new attorneys for the lion’s 
share of the work, preparing the case for trial and trying it. 31 
What the petitioner did in the November stipulation was to 
trade his absolute right to be paid a lesser sum, a right se¬ 
cured by a lien, for a contingent right to receive a greater sum. 
In other words, he bargained away his judicially protected 
position for something he considered of equal or greater value. 
We submit that the November stipulation has all the elements 
of payment and vitiates whatever lien the petitioner may have 
had for payment of the value of his services. Naturally, he 
has not received cash, but he has received what amounts to a 
promissory note payable upon a contingency. In Hutchison 
v. Worthington, 7 App. D. C. 548 (1896), the client, after 
judgment, assigned the judgment to his son subject to the 
attorneys’ lien. When it was contended that the attorneys’ 
acquiescence in the assignment of the judgment amounted to 
a waiver of their hen, the court held: 

There is nothing inconsistent between their acquies¬ 
cence in the assignment, as made, and the continued 
assertion of their independent and superior right. 
They received nothing and relinquished nothing. 
[Italics added.] 

The appellant cannot say that he “received nothing and re¬ 
linquished nothing.” He received a contingent right to pay- 

“ Cf. Nolan v. Hemingway Bros. Interstate Trucking Co., S8 F. Supp. 
Ill (S. D. N. Y. 1950). 
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ment of $50,000 and he relinquished his absolute right to 
payment of some smaller sum, so that his lien is at an end. 

Nor is the case altered, in our view, by the fact that in the 
November stipulation, the plaintiff specifically recognized the 
existence of an attorney’s lien and agreed not to oppose its 
assertion by way of intervention. Since the appellant has 
given up a right arising from the retainer agreement for which 
the law allows a protective lien, to recognize a lien thereafter 
created by the parties for the purpose of securing a new right 
and to permit intervention for the protection of the newly 
created lien would be to permit the plaintiff and her former 
attorney to manufacture jurisdiction where none exists. 

Nor can the appellant seriously maintain that the amount 
agreed upon in the November stipulation ($50,000 or $65,000) 
was intended by the parties to represent their view of the value 
of the services and is, therefore, not a new bargain. The ap¬ 
pellant’s services were rendered before November 20,1950, and 
on that date had a determinable value. That value, whatever 
it was, could no longer fluctuate with contingencies. It could 
not by any theory vary with the type of recovery secured by 
the plaintiff and cannot, therefore, be said to have been repre¬ 
sented by $50,000 in one event or $65,000 in another. 

CONCLUSION 

The order of the District Court should be affirmed. 

Respectfully submitted, 

Harold I. Baynton, 

! Assistant Attorney General, 

James D. Hill, 

George B. Searls, 

Harold Ungar, 

Attorneys, Department of Justice, 

Attorneys for Appellee. 


APPENDIX 


1. Section 7 (c) of the Trading With the Enemy Act, as 
amended (40 Stat. 416, as amended, 50 U. S. C. App. § 7 (c) ): 

# * * The sole relief and remedy of any person 
having any claim to any money or other property here¬ 
tofore or hereafter conveyed, transferred, assigned, de¬ 
livered, or paid over to the Alien Property Custodian, 
or required so to be, or seized by him shall be that pro¬ 
vided by the terms of this Act, and in the event of sale 
or other disposition of such property by the Alien Prop¬ 
erty Custodian, shall be limited to and enforced against 
the net proceeds received therefrom and held by the 
Alien Property Custodian or by the Treasurer of the 
United States. 

2. Section 9 (a) of the Trading With the Enemy Act, as 
amended (40 Stat. 419, as amended, 50 U. S. C. App. § 9 (a)): 

Any person not an enemy or ally of enemy claiming 
any interest, right, or title in any money or other prop¬ 
erty which may have been conveyed, transferred, 
assigned, delivered, or paid to the Alien Property Cus¬ 
todian or seized by him hereunder and held by him or by 
the Treasurer of the United States, or to whom any debt 
may be owing from an enemy or ally of enemy whose 
property or any part thereof shall have been conveyed, 
transferred, assigned, delivered, or paid to the Alien 
Property Custodian or seized by him hereunder and 
held by him or by the Treasurer of the United States 
may file with the said custodian a notice of his claim 
under oath and in such form and containing such par¬ 
ticulars as the said custodian shall require; and the 
President, if application is made therefor by the claim¬ 
ant, may order the payment, conveyance, transfer, as¬ 
signment, or delivery to said claimant of the money or 
other property so held by the Alien Property Custodian 
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or by the Treasurer of the United States, or of the in¬ 
terest therein to which the President shall determine 
said claimant is entitled: Provided, That no such order 
by the President shall bar any person from the prosecu¬ 
tion of any suit at law or in equity against the claimant 
to establish any right, title, or interest which he may 
have in such money or other property. If the President 
shall not so order within sixty days after the filing of 
such application or if the claimant shall have filed the 
notice as above required and shall have made no appli¬ 
cation to the President, said claimant may institute a 
suit in equity in the Supreme Court of the District of 
Columbia or in the district court of the United States 
for the district in which such claimant resides, or, if a 
corporation, where it has its principal place of business 
(to which suit the Alien Property Custodian or the 
Treasurer of the United States, as the case may be, shall 
be made a party defendant), to establish the interest, 
right, title, or debt so claimed, and if so established the 
court shall order the payment, conveyance, transfer, 
assignment, or delivery to said claimant of the money or 
other property so held by the Alien Property Custodian 
or by the Treasurer of the United States or the interest 
therein to which the court shall determine said claimant 
is entitled. If suit shall be so instituted, then such 
money or property shall be retained in the custody of the 
Alien Property Custodian, or in the Treasuiy of the 
United States, as provided in this Act, and until any 
final judgment or decree which shall be entered in favor 
of the claimant shall be fully satisfied by payment or 
conveyance, transfer, assignment, or delivery by the 
defendant, or by the Alien Property Custodian, or 
Treasurer of the United States on order of the court, or 
until final judgment or decree shall be entered against 
the claimant or suit otherwise terminated. 

3. Section 9 (f) of the Trading with the Enemy Act, as 
amended (40 Stat. 419, as amended, 50 U. S. C. App. § 9 (f)): 

Except as herein provided, the money or other prop¬ 
erty conveyed, transferred, assigned, delivered, or paid 
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to the Alien Property Custodian, shall not be liable to 
lien, attachment, garnishment, trustee process, or execu¬ 
tion, or subject to any order or decree of any court. 

4. Section 20 of the Trading with the Enemy Act, as 
amended (60 Stat. 54,50 U. S. C. App. § 20): 

No property or interest or proceeds shall be returned 
under this Act, nor shall any payments be made or judg¬ 
ment awarded in respect of any property or interest 
vested in or transferred to the Alien Property Custodian 
unless a schedule of the fees to be paid to all agents, 
attorneys at law or in fact, or representatives, for serv¬ 
ices in connection with such return or payment or judg¬ 
ment, has been furnished to, and approved in accord¬ 
ance with this section by, the President or such officer 
or agency as he may designate, or the court, as the case 
may be. In the case of any return of, or the making of 
any payment in respect of, any such property or interest 
or proceeds (other than pursuant to an order of a court), 
the President or such officer or agency as he may desig¬ 
nate may make such modifications, if any, as are appro¬ 
priate, and shall approve such schedule only upon 
determining that the individual fees do not exceed fair 
compensation for the services rendered and that the 
aggregate of the fees does not exceed 10 per centum of 
the value of such property or interest or proceeds or of 
such payment. Any person aggrieved by the determi¬ 
nation of the President or of such officer or agency as 
he may designate may petition the district court of the 
United States for the district in which he resides to re¬ 
view the determination, and shall name the person or 
agency making the determination a party defendant. 
The court hearing such petition for review, or a 
court awarding any judgment in respect of any such 
property or interest or proceeds, as the case may be, may 
make such modifications, if any, as are appropriate, and 
shall approve such schedule only upon determining that 
the individual fees do not exceed fair compensation for 
the services rendered, and shall approve an aggregate 
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of fees in excess of 10 per centum of the value of such 
property or interest or proceeds only upon a finding that 
there exist special circumstances of unusual hardship 
which require the payment of such excess. Any person 
accepting any fee in excess of an amount approved here¬ 
under, or retaining for more than thirty days any por¬ 
tion of a fee, accepted prior to approval hereunder, in 
excess of the fee as approved, shall be guilty of a viola¬ 
tion of this Act. 

5. The Assignment of Claims Act, as amended (35 Stat. 

411,31 U. S. C. § 203): 

All transfers and assignments made of any claim upon 
the United States, or of any part or share thereof, or 
interest therein, whether absolute or conditional, and 
whatever may be the consideration therefor, and all 
powers of attorney, orders, or other authorities for re¬ 
ceiving payment of any such claim, or of any part or 
share, thereof, * * * shall be absolutely null and 
void, unless they are freely made and executed in the 
presence of at least two attesting witnesses, after the 
allowance of such a claim, the ascertainment of the 
amount due, and the issuing of a warrant for the pay¬ 
ment thereof. Such transfers, assignments, and powers 
of attorney, must recite the warrant for payment, and 
must be acknowledged by the person making them, be¬ 
fore an officer having authority to take acknowledg¬ 
ments of deeds, and shall be certified by the officer; and 
it must appear by the certificate that the officer, at the 
time of the acknowledgment, read and fully explained 
the transfer, assignment, or warrant of attorney to the 
person acknowledging the same. The provisions of this 
section shall not apply to payments for rent of post- 
office quarters made by postmasters to duly authorized 
agents of the lessors. 
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Appellant Has an “Interest ” 1 

1) To read Appellant out of the express coverage of 
Rule 24, Appellee argues first that the rule requires a 
“direct and immediate interest in • * • the subject of the 
suit” (Appellee’s Br., 5), that Appellant has no “direct 


1 In our Main Brief, p. 3, we pointed out that the order of the 
court below in effect “denied intervention during the course of the 
proceeding.” This is the construction put by Appellee on the order, 
for since the filing of the appeal he proceeded with the taking of 
depositions and the like without serving any papers on Appellant, in 
consequence of which Appellant procured a stay of all further pro¬ 
ceedings in the action. The entire argument of Appellee is cast in 
terms of excluding Appellant from the suit until after the claim 
is allowed. 
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and immediate interest” because his contract is for pay¬ 
ment “if” the plaintiff recovers (Id. at 6), and that since 
the plaintiff has “recovered nothing • • • there is no 
presently assertable lien,” id. at 7. For this Appellee 
relies largely* on the long since discredited case of La - 
mont v. Washington & G. R. R. Co., 2 Mackey (D. C.) 
502, 504 (1883) 8 and on a dictum in Lyman v. Campbell, 
182 F. (2d) 700 (App. D. C., 1950). 

In the Lamont case the court said that at common law 

“there is no such thing as the lien of an attorney 
upon a mere claim or cause of action which the 
client has against a third person.” (Quoted in Ap¬ 
pellee’s Br., 7). 

But this Court has squarely and repeatedly held that a 
contingent fee contract gives 

2 The early New York decisions cited by Appellee are largely 
valueless, because attorney’s rights in that jurisdiction are governed 
by statute. See N. Y. Judiciary Law §475, a statute repeatedly 
amended to overturn restrictive judicial views. Cf. Citizens ' Bank 
of White Plains v. Oglesby, 270 App. Div. 136, 58 N.Y.S. (2d) 591, 
594 (1945). 

If we seek an expression of current New York law, the opinion 
of Judge Manton, in Spellman V. Bankers Trust Co., 6 F. (2d) 799 
(C. A. 2d, 1925) (cited Appellee’s Br., 7) is not nearly so authorita¬ 
tive as the later opinion of Judge Learned Hand in Woodbury v. 
Andrew Jergens Co^ 69 F. (2d) 49, 50 (C. A. 2d, 1934). In the 
Woodbury case. Judge Hand, passing on the case of a lawyer not 
of record and hence outside the New York statute, cited Barnes V. 
Alexander, 232 U. S. 117 (1914) for the federal rule, which he 
stated is like the New York rule, i.e., a lawyer who has an agree¬ 
ment for payment out of the recovery is "an equitable assignee of 
the cause of action pro tanto.” This Court has repeatedly held 
that under such circumstances an attorney has an "equitable lien." 

8 The holding of that case, namely, that an attorney cannot pro¬ 
ceed with the suit where the client has entered into a collusive 
settlement, was long ago repudiated, as Appellee himself recognizes: 
"If the client's purpose is to cheat his attorney, the court will 
‘brush aside' the settlement with a ‘strong hand' * * * and 
permit the attorney to proceed with the suit * * Appellee's 
Br., 9. 
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“the attorney an interest in the cause of action . This 
interest is in the natnre of an equitable lien .” Conti¬ 
nental Casualty Co. v. Kelly, 70 App. D. C. 320, 106 
F. (2d) 841, 843 (1939). (Emphasis added through¬ 
out). 

Indeed, this Court, in Friedman v. Harris, 81 App. D. C. 
318, 158 F. (2d) 187, 188, flatly rejected the very argu¬ 
ment which Appellee here makes, namely, the argument 

“that an attorney has no lien for his charges before 
judgment. But this court has held that during the 
progress of a suit, an attorney of record under a 
contingent fee contract has an ‘interest in the cause 
of action.’ He may intervene to protect this interest 
and after judgment ‘the lien • • • relates back and 
takes effect from the time of the commencement of 
the suit * 99 

And this Court stated that 

“if appellant had appellee’s authority when he filed 
the present suit, he has a lien for the value of his 
services and a right to intervene to protect it.” 158 
F. (2d) at 188. 

These decisions rest solidly on Barnes v. Aleaxinder, 
232 U. S. 117, 123 (1914), where Mr. Justice Holmes said 
of an attorney’s lien that 

“Even if their lien was only inchoate when the suit 
was begun (which we do not intimate), they had a 
right to protect their interest * * *. Having a lien 
upon the fund, as soon as it was identified, the} 
could follow it into the hands of the appellant 
Barnes.” 

This rule was reaffirmed by this Court in the Continental 
case, 106 F. (2d) at 843: 

“This right is a contract lien and even if, as has 
been suggested, the lien is inchoate before judg¬ 
ment, it relates back and takes effect from the time 
of the commencement of the suit and is, therefore, 
superior to rights of set off which arise subsequently. 
United States F. & G. Co. v. Levy, 5 Cir., 77 F. (2d) 
972.” 
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Appellee’s argument that there is no lien prior to judg¬ 
ment shatters on the square holding in Continental that 
the lien operates from the “commencement of the suit,” 
find that in fact 

“it is prior to any right of appellant [defendant] to 
set off a claim which accrued after appellees’ interest 
attached.” Ibid. 

United States F. & G. Co. v. Levy, 77 F. (2d) 972 (C. 
A. 5th, 1935), cited by this Court in the Continental case, 
completely supports the latter. In the Levy case, attor¬ 
neys had intervened to protect their interests under a 
contingent fee contract. Circuit Judge Hutcheson de¬ 
clared that the contract 

“operated to fix am, equitable charge in their favor 
on the cause of action, a charge which some courts 
treat as in the nature of an equitable assignment, 
some an equitable lien.” 77 F. (2d) at 975. 

There too it was argued that “an attorney’s lien attaches 
only to the judgment,” ibid., and that the lien was subor¬ 
dinate to set-offs to which the judgment was subject 
This argument was rejected on the ground that 

“one holding such an [attorney’s lien] interest has 
an equity in the cause of action a/nd the recovery 
under it prior to that of the defendant in the judg¬ 
ment to exercise a right of set-off accruing to him 
after the attorney’s interest had attached.” ibid. 

In short, 

“an attorney may have a charging lien, although no 
judgment is ever reached.” United States v. Hudson, 
39 F. Supp. 797, 802 (Mont., 1941). 

If the lien of an attorney is superior to any rights of de-, 
fendant which accrue after the attorneys’ interest At¬ 
taches, i. e., from “the commencement of the suit,’* as 
this Court has held, supra, p. 3, on what ground is the 
attorney to be barred from protecting this interest “dur¬ 
ing the progress of the suit”? Supra, p. 3. 
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Appellee would escape the effect of these decisions by 
reliance on a dictum in Lyman v. Campbell, 182 F. (2d) 
700 (App. D. C., 1950) where the Court in passing, and 
citing the Lamont case, said that “at common law” the 
attorney merely had a claim to “equitable interference 
of the court” which “did not arise until a judgment or 
decree had been obtained.” It is important first to notice 
what the Lyman case actually decided . Unlike the situa- 
ftion in the present case, the attorney in Lyrrum v. 
Campbell did not allege that there was “a distinct ap¬ 
propriation of the fund by the client, or an agreement 
that the attorney should be paid out of it,” 182 F. (2d) 
at 702, nor did “any funds ever come into the court’s 
possession over which it could conceivably exercise equi¬ 
table control.” Ibid. Under the doctrines of this Court 
there was in consequence no lien whatever. 4 Moreover, 
a settlement had been effected prior to judgment. In any 
event, the government’s tax claim asserted in Lyrrum v. 
Campbell would have precedence over an attorney’s lien. 
Cf. Woodside v. Irwin, 79 Ga. App. 252, 53 S. E. (2d) 
246, 248 (Ga., 1949). 

We need not attribute to this Court an intention by 
the dicta in the Lyman case to overrule its decisions in 
the Kellogg, Continental and Friedman cases, cases which 
so far as is relevant, deliberately expanded the ancient 
“common law” protection, in reliance on the Supreme 
Court’s decision in Barnes v. Alexander, supra, p. 3. As 
this Court said in similar circumstances 

“that statement [here the Lymarn dicta] was unneces¬ 
sary in the decision of the case and is contrary to 
the rule as it existed and still exists in the District 
of Columbia. We, therefore, expressly overrule 
what was said in that case.” Pink v. Farrington, 92 
F. (2d) 465, 467. 


4 There is no lien in the absence of an agreement that the at¬ 
torney should “be paid out of the fund." Pink v. Farrington, 67 
App. D. C. 314, 92 F. (2d) 466 (App. D. C., 1937). 
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On this score, finally, a leading authority, Professor 
Moore, employs contingent fee liens as prime examples 
of the interest needed to ground intervention of right. 
In discussing Rule 24(a)(3), he states in 4 Fed. Prac. 
45-46 ( 2d ed., 1950): 

“What kind of interest must a petitioner have in 
property subject to the control of a court before he 
can claim an absolute right to intervene? Obviously, 
it must be an interest known and protected by the 
law: a claim of ownership, or a lesser interest, suf¬ 
ficient and of the type to be denominated a lien, 
equitable or legal.” 

And as his first example, Professor Moore states 

“The Supreme Court has indicated that an ‘inchoate 
lien’ would be sufficient. In a suit for accounting 
of property received in settlement of certain mining 
suits, the petitioner was allowed to intervene to 
prove his claim to the ‘fund’ on the basis of a con¬ 
tingent fee. Barnes v. Alexander (1914) 232 U. S. 
117, 123.” Id. at fn. 2. 

In giving a list of examples of the “absolute right” to 
intervene, Professor Moore again stated (p. 48) 

“A petitioner claiming a contingent fee was said to 
have a like right of intervention in an accounting 
suit upon the theory of a lien on the fund in court’’ 

again citing Barnes v. Alexander. He went on to say 
that the 

“Supreme Court talked in terms of an absolute right. 5 
See also Friedman v. Harris (App. D. C., 1946) 158 
F. (2d) 187.” 


5 In Barnes V. Alexander, Mr. Justice Holmes stated that the at¬ 
torneys 

“properly were allowed to intervene in a suit to recover the 
fund * * *. Even if their lien was only inchoate * * * they 
had a right to protect their interest * * 232 U. S. at 122- 

123. 
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Thus a leading authority on the Rules construes 24(a)(3) 
to grant an absolute right to intervene to an attorney 
who has a lien by virtue of a contingent retainer agree¬ 
ment. It is settled, we submit, that an attorney has an 
“interest in the cause of action” and a “lien” thereon 
prior to judgment, which he may intervene to protect 

2) Appellee next argues that 

“7/ the plaintiff loses, the appellant will receive noth¬ 
ing, but it will not be the ‘direct legal operation 
of the judgment 7 which deprives him of compensa¬ 
tion, but rather his own contract made with the 
plaintiff after she discharged him by which he gave 
up his absolute right to receive compensation (on a 
quantum meruit) and took, instead, a contingent right 
to a larger sum. (Cf. Johnson v. Georgia Power Co., 
2 F. R. D. 282 (N. D. Ga., 1942) ). 77 Appellee 7 s Br., 6. 

The “absolute right to receive compensation (on a quan¬ 
tum meruit) 77 is a figment of Appellee’s imagination. 
Appellee has seized the entire fortune of plaintiff. In 
the event “plaintiff loses 77 a suit in quantum meruit would 
be fruitless. Plaintiff would have no means of satisfying 
a judgment. Consequently Appellant “gave up 77 no abso¬ 
lute right to receive compensation. 6 It follows that a 
judgment in the principal action that plaintiff recover 
nothing would by “direct legal operation of the judg¬ 
ment 77 cause irreparable injury to Appellant. As was 
said in Frear v. Lewis, 201 App. Div. 660,195 N. Y. Supp. 
3, 8 (1922), repeatedly cited by Appellee: 

“Surely it is not obligatory on the court to remit its 
officers to a futile action on a quantum meruit against 
an insolvent client. 77 

Johnson v. Georgia Power Co., 2 F. R. D. 282 (N. D. Ga., 
1942), cited by Appellee, is entirely different. The 
movant there had executed a “ voluntary and conditional 
agreement with the Defendant 77 to be bound although the 

8 For more extended discussion of this argument see infra, pp. 
36-40. 
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Court found that the issues movant wished to litigate by 
intervention could admittedly “be adjudged m a separate 
suit • • • if the intervention were denied.’ * Here Ap¬ 
pellant has no other remedy and will be bound by an 
adverse judgment against Plaintiff whether he consents 
or not. 

3) Appellee argues that intervention is allowed only 
in 

“one special type of situation, where the client 
attempts to defraud the attorney.” Appellee’s Br. 16. T 

There, contends Appellee, 

“intervention has been allowed before judgment, not 
on the basis of an ‘interest,’ but as an exercise of 
the court’s inherent power to protect its officers.” 
Ibid. 

He would explain away the decisions of this Court on the 
ground that they merely stand for the 

“principle that it would be unconscionable to permit 
the client to effect a collusive termination of a law¬ 
suit in such a manner as to prevent the production 
of a fund to which an attorney’s lien, properly so- 
called, might attach, thereby defrcmding the attorney 
of his compensation.” Id. at 9. 

As the Supreme Court said, in rejecting an analogous 
argument by the Attorney General, 

“If the cases rest upon the premise advanced by the 
Government, it has never been articulated in the opin¬ 
ions.” United States v. Aetna Casualty & Surety 
Co., 338 U. S. 366, 375 (1945). 

Appellee’s own statement of the cases at once dis- 
i closes the utterly speculative basis of his contention. 
Thus he states Kellogg v. Winchell, as follows (Ap¬ 
pellee’s Br., 11): 

7 Appellee tells us, Appellee's Br. 10, fn. 10, that “Fraud has been 
inferred from the mere fact that a settlement was instigated by 
the defendant and made without the knowledge of the plaintiffs at¬ 
torney.” Such cases show that “fraud” is merely one expression 
of the judicial “tendency to protect the attorney.” Appellee’s Br. 18. 
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“The attorney filed suit to construe the will and, 
when the suit was dismissed, took an appeal. A few 
days after the record was docketed in this court, Kel¬ 
logg wrote the attorney a letter cancelling the con¬ 
tract and directing him to proceed no further in 
the appeal. The attorney disregarded these instruc¬ 
tions and filed a brief in support of the appeal. Some 
of the appellees then moved to dismiss the appeal 
and Kellogg, by a new attorney, filed a special ap¬ 
pearance for the purpose of consenting to the motion 
to dismiss. To what extent the court was influenced 
by the nature of the controversy and the relationship 
of the parties and to what extent by the fact that 
Kellogg ostensibly received nothing for abandoning 
his appeal does not appear . The court simply held 
[sic] that under the circumstances of the case the 
attorney could intervene to protect his interest 

• • • r> 

There is no hint of “collusion or fraud” by the client. 
Indeed, Appellee later states that the “import” of this 
decision 

“is that an attorney may intervene to keep alive a 
suit to whose proceeds he looks for payment, when 
his client attempts to terminate it, leaving the attor¬ 
ney powerless to collect his compensation.” Ap¬ 
pellee’s Br., 13-14. 8 

8 Appellee also contends that 

“in no jurisdiction, in the absence of a special statute or a 
collusive attempt by the client to cheat his attorney, has the 
attorney been permitted to resort to prosecution of his client’s 
cause of action as a means of collecting a fee.” Appellee’s 
Br., 7. 

But in Kellogg v. Winchell, where Appellee’s own recitation of the 
facts shows there was no collusive attempt to cheat counsel, the 
court permitted an attorney 

“to prosecute the appeal, the same as if he had formally inter¬ 
vened, for the purpose of having his interest in the litigation 
determined.” 273 Fed. at 748. 

No defensible distinction can be drawn between the right of a dis¬ 
charged attorney to prosecute an appeal and his right to protect his 
interests in the trial court. 
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A client can equally leave “the attorney powerless to 
collect his compensation” by selecting incompetent coun¬ 
sel to continue a suit instead of dismissing it. If the 
client is 

“so unfortunate as to place it [the litigation] in 
incompetent hands, there might never be any of the 
fruits which the original solicitor might produce were 
the cause left in his hands * * V* New York Phono¬ 
graph Co. v. Edison Phonograph Co., 150 Fed. 233, 
234 (C. C. S. D. N. Y., 1907). 

Already the counsel who displaced Appellant has in turn 
been displaced by successor counsel. There may be a 
string of successor counsel. There is no compelling 
reason to place the protection of Appellant’s interests 
at the mercy of such successors, particularly when the 
express terms of Rule 24 entitle Appellant to intervene 
for the protection of his own interest. 

Let us consider next Appellee’s attempt to distinguish 
Friedman v. Harris, again resorting to Appellee’s own 
statement of the case (Appellee’s Br., 12): 

“Friedman filed suit on Harris’ behalf and the de¬ 
fendant answered. Thereafter, Harris appeared by 
other attorneys and moved to dismiss the suit on the 
ground that Friedman had not been authorized to 
file it. Friedman opposed the motion to dismiss and 
moved for leave to intervene. In a brief per curiam 
opinion, this court held that Friedman was entitled 
to a hearing on the issue of whether he had been 
authorized to file the suit and that, if he was author¬ 
ized he should he permitted to intervene, on the 
authority of Kellogg v. Winchell. Both Kellogg v. 
Winchell and Friedman v. Harris were cases in 
which the plaintiff’s attorney had rendered services, 
• looking to a prospective fund for payment, and in 
which the client sought to put an end to his own 
suit without receiving anything to which the attorney 
could look for payment and for no apparent reason 
other than to deprive the attorney of his fee.” 
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Here too there is not a hint in the case of any collusion 
or the exercise of anything but a client’s well-recognized 
right to abandon his suit. The core of the decision is 
that the client’s end of his own suit would leave the 
attorney without “ anything to which the attorney could 
look for payment.” In the present case the core of 
Appellant’s contention is that an unfavorable decision 
will likewise leave him without anything to which he can 
look for payment, and that he is therefore entitled to 
protect his lien interest in the cause of action by attack¬ 
ing Appellee’s defenses. 

Appellee would dispose of the Continental case on the 
ground that it “is an example of the assertion of an 
attorney’s lien after judgment.” Appellee’s Br., 12. 
We have shown that this Court there held that the 
attorney’s lien is a 

“lien • • • [which] takes effect from the time of the 
commencement of the suit” 

and is in fact superior to any right of set-off which 
accrued to the defendant “after [the attorney’s] interest 
attached.” Swpra, p. 3. 

As our review of the decisions of this Court has 
shown, there is no warrant for the proposition that in¬ 
tervention by an attorney is limited to “collusive termi¬ 
nation” of a law suit. The true test, as Appellee has 
himself unconsciously concluded, is the danger that the 
attorney may be left “powerless to collect his compensa¬ 
tion” if he does not intervene to protect his interest. 

4) Appellee has singled out four cases which he seeks 
to analogize to Appellant’s lien interest. Appellee’s Br., 
k 5. The first of these is Kaufman v. Societe Interna¬ 

tionale, 188 F. (2d) 1017 (App. D. C. 1951). That was a 
case in which shareholders were not permitted to inter¬ 
vene in a suit brought by the corporation on the ordi- 
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narily applicable ground that the ownership of the cor¬ 
poration 

“is a nonconductor that makes it impossible to at- 
i tribute an interest in its property to its members.” 

(p. 1018) 

The express contract lien of an attorney is scarcely com¬ 
parable. The Court likewise held that the shareholders 
would not be “bound” by the judgment if they did not 
intervene. But Appellant can only assert his lien on the 
recovery in this action. Appellee admits that 

“If the plaintiff loses, the appellant will receive noth¬ 
ing.” Appellee’s Br., 6. 

The situation is therefore like that in Florida v. Georgia, 
17 How. 478, 493-494 (1855) where the United States was 
allowed to intervene because 

“There is no possible mode by which that decision 
can be reviewed or reexamined at the instance of the 
United States. They would therefore be as effectually 
concluded by the judgment as if they were parties on 
the record, and a judgment entered against them.” 

' United States v. Colvmbia Gas & Electric Corp., 27 F. 
Supp. 116, 119 (Del., 1939), Appellee’s Br., 5, was a case 
involving the disposition of certain shares of stock “in 
Panhandle Eastern now owned by Columbia Oil.” (p. 119). 
The intervener owned other shares of Panhandle Eastern. 
Understandably, the Court held that in the Panhandle 
stock held by Columbia Oil 

“neither Mokan [the intervener] nor Panhandle has 
any property right,” (p. 120), 

and that any judgment with respect to the shares held by 
Columbia 

“could not be regarded as adverse either to Panhandle 
Eastern or Mokan.” Ibid. 
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In Radford Iron Co. v. Appalachian Electric Power Co., 
62 F. (2d) 940 (C. A. 4th, 1943), Appellee’s Br., 5, the 
claimed “interest” was “the right to transport goods upon 
navigable waters,” p. 942. The court applied the estab¬ 
lished rule that suits for obstruction to navigation must be 
maintained by the state where the intervener was ten miles 
above the proposed power development, did not border 
on the river, and could not show damage of a special char¬ 
acter distinct from the injury suffered by the public gen¬ 
erally. p. 943. To assimilate an attorney’s contract lien 
to such a claim is surely a mark of desperation. 

The last of the four cases cited by Appellee as illus¬ 
trative of inadequaute interest is Pure Oil Co. v. Ross , 170 
F. (2d) 651 (C. A. 7th, 1948). The Court of Appeals there 
reversed an order denying intervention to the assignee of 
an interest in an oil lease as security for a loan. The as¬ 
signee, said the Court, “should not be denied his chance 
to be heard.” Id. at 653. 

5) It cannot be unduly emphasized that Appellee is seek¬ 
ing to graft an exception on the express terms of Rule 24. 
Rule 24 does not distinguish between different kinds of 
liens. An attorney’s lien created by express contractual 
terms is no less a lien within Rule 24 than is an express 
mortgage lien. 9 Appellee would have this Court single out 
the “interest” or lien of an attorney and read it out of 
the Rule. What are the grounds assigned for thrusting the 
express lien of an officer of the court outside the protection 
of the Rule! There is only the suggestion that if the Rule 
is not so construed 

“every plaintiff’s attorney employed under a contin¬ 
gent fee contract, would be adversely affected by his 


•The Supreme Court has defined intervention in terms of the 
right of a creditor to interpose in order 

“to enforce a lien upon property or some right in connection 
therewith.” Rocca v. Thompson, 223 U. S. 317, 330 (1912). 
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client’s defeat and therefore conld intervene as of 
right under Rule 24(a) (3).” Appellee’s Br., 4 . 

No such proposition can be rested on the facts in this 
case. Here the Appellant: 1 ) has an express contract 
lien, 2 ) he was discharged without fault, 3 ) the client has 
consented to intervention, 4) and because of the pauperi¬ 
zation of the client by Appellee the Appellant has no 
other remedy. Appellee recognizes that “a client could 
not be prevented from changing counsel, that counsel dis¬ 
charged without cause was entitled to protection by the 
Court.” Appellee’s Br., 13. He recognizes that the 

“tendency to protect the attorney marks most of the 
cases.” Id. at 18. 

He has himself shown how the courts authorized attorneys 
to “continue the litigation for the collection of costs and 
compensation,” that they “invented this method of cir¬ 
cumventing attempts to cheat or defraud their officers 
• • Appellee’s Br., 10, fn. 8 . 

But the “inventiveness” of courts did not stop there. 
As the Kellogg and Friedman cases show, attorneys were 
permitted to intervene and “continue the litigation” be¬ 
cause, as Appellee points out, the attorney would other¬ 
wise have been “powerless to collect his compensation.” 
Appellee’s Br., 14; supra, p. 9. The federal circuit court 
of New York long ago perceived the harm that could flow 
from a wrongful discharge allied to an “unfortunate” 
choice of successor counsel, in which case 

“all remuneration for the labor of years would be 
I wholly lost through the misconduct of the client. It is 
to guard against such iniquitous results that courts 
exercise the power of supervision over orders of sub- 
' stitution.” New York Phonograph Co. v. Edison 
1 Phonograph Co., 150 Fed. 233, 234. 

True, the protection afforded the attorney in that case was 
insistence on payment as a condition of substitution. In 
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the present case, the Court could not insist on prior pay¬ 
ment as a condition of substitution because Appellee had 
pauperized the client. For the same reason the attorney 
could not be remitted to an independent suit for assertion 
of his interest. 

Appellee argues that lack of confidence in a successor 
“has never before • • • been considered a valid ground 
for intervention.” Appellee’s Br., 29. The principle that 
such lack of confidence justifies a court in insisting on 
prior payment as a condition of substitution is by the 
simplest logic applicable to the situation where intervention 
is the only applicable means of protection. Judge Learned 
Hand, after pointing out that an attorney, if wrongfully 
discharged, “must be paid or secured before any order 
will be made ousting him,” goes on to say “Here no sub¬ 
stitution was asked, but the situation was no different be¬ 
cause of that,” i.e., he must still be protected in a manner 
appropriate to the circumstances. Woodbury v. Andrew 
Jergens Co., 69 F. (2d) 49, 50 (C. A. 2d, 1934). The fact 
is that the Courts 

“have all sought, in one way or another, to protect 
attorneys who in good faith have rendered valuable 
services to the plaintiff.” Sullivan v. Tobin, 42 App. 
D. C. 430, 434 (1914). 10 

Finally, Appellee’s flattering citation of our early article 
on intervention, Appellee’s Br., 5, emboldens us to point 
out that we there stated: 


10 As Appellee points out, Br., 11, this Court in Kellogg V. Win¬ 
ched, 273 Fed. at 748, said that the Court 

“will refuse its assistance to any attempt to take an unfair ad¬ 
vantage of one of its officers.” 

This Court also noted in the Kellogg case: 

“The trend of the modern decisions of the court is to protect the 
right of the attorney to receive compensation for his services.” 
273 Fed. at 747. 
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“Where, however, other remedies have been absent 
and a denial of intervention would have resulted in 
irremediable injury, considerations of the litigants’ 
convenience have yielded to the intervener’s need for 
1 protection and the right of intervention has been re¬ 
garded as absolute.' ’ Berger, Intervention by Public 
Agencies in Private Litigation in the Federal Courts, 
50 Yale L. Jour. 65 (1940). 

In that article, it was argued, on the basis of Securities & 
Exchange Commission v. United Stales Realty & Improve¬ 
ment Co., 310 U. S. 434 (1940) that the right of a federal 
agency to exercise its functions was such an “interest” as 
grounded an absolute right of intervention. The Supreme 
Court had held that it was an abuse of discretion to dis¬ 
allow intervention in such case. Surely the interest of 
an attorney to protect the property on which he has a lien 
from destruction stands no lower. 

In sum, as Appellee states (Appellee’s Br., 5): 

“Intervention is a matter of right • • • only when he 
who seeks to intervene has a direct and immediate 
interest in a res, the subject of the suit, and cannot 
otherwise protect his interest • • • and only if his 
I interest is of such a nature that he will gain or lose 
' by the direct legal operation of the judgment.” 

By that test, Appellant has the right to intervene. 1) He 
has an express contract lien on the fund in suit, which is 
a “direct and immediate interest in a res;” 2) he can only 
protect his interest in this suit, first, because his lien is 
confined by the contract to the subject matter of the suit, 
and second, because the plaintiff is confined by statute 
to the exclusive remedy sought by her in this suit; and 
3 ) if a judgment adverse to plaintiff is rendered in this 
suit, appellant’s lien is forever lost. 
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The Assignment of Claims Act is Not a Bar ! 

j 

Appellee maintains that assertion of Appellant’s lien 
by way of intervention is barred by the Assignment of 
Claims Act, 35 Stat. 411, Rev. Stat. $3477, 31 IJ.S.C. $203. 

The mass of cases cited by Appellee, with but one excep¬ 
tion, 11 involve the assertion of a lien after the principal 
claim had been allowed against the United States. Some 
of the early cases disallowed even such claims but, as Ap¬ 
pellee now recognizes, these decisions no longer represent 
good law. Appellee’s Br., 17. No case cited by Appellee 
decides that because of the Anti-Assignment Act an at¬ 
torney may not assert his lien by way of intervention be¬ 
fore judgment The issue here presented is therefore 
open. It will be examined in terms of precedent, of basic 
principles, and of the purposes of the statute, to which 
the Supreme Court now restricts the letter of the law. We 
shall show that $3477 is inapplicable because: 1) Appel¬ 
lant is asserting no claim against the United States; 2) 
an attorney’s lien is not an assignment within the meaning 
of that act; and 3) if it is an assignment it is a transfer 
by operation of law and therefore exempt from the prohi¬ 
bitions of that statute. 

(1) The Assignment of Claims Act has no application 
to this case because Appellant is asserting no claim against 
the United States. That statute is inapplicable where 


11 Cordon v. Adamski, 64 App. D. C. 274, 77 F. (2d) 397 (App. 

D. C. 1935), Appellee’s Br., 23. There judgment had not been for¬ 
mally entered but the government “admitted that the amount claimed \ 
was due Adamski and payment would be made in due course.” Ibid . 
The court refused to recognize the attorney’s lien because the fee 
claimed was in excess of the 10% permitted by statute. 

The court’s statement that “such an assignment is absolutely 
void under §3477”, as Appellee recognizes, no longer represents the 
law. Appellee’s Br., 17. ; 
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“no judgment could possibly be entered • • • against the 
government” Rosecrans v. William S. Lozier , Inc., 142 F. 
(2d) 118, 124 (C. A. 8th, 1944). There the Court of Ap¬ 
peals said that 

“A claim against the United States under this section 
[i.e., §3477] is a right to demand money or property 
! from the United States which can be presented by the 
claimant to some department or officer of the United 
States, or may be prosecuted in the court of claims.” 
Ibid. 

Appellee himself states that 

“There is no theory under which it can be said that 
i Appellant has anything which would give him ‘ stand¬ 
ing to institute an independent suit , against the At¬ 
torney General.” Appellee’s Br., 5. 

In fact, Appellant has levelled no demands against the gov¬ 
ernment, but sought to enter the suit 

“as party plaintiff against plaintiff herein to assert 
1 with her and on her behalf her claim against defendant 
herein * • Appendix, p. 16. 

Had Appellant obtained an assignment from plaintiff 
of a portion of her claim and instituted an independent 
suit against Appellee in his own name, displacing the 
Plaintiff as claimant of that particular part, the Assign¬ 
ment of Claims Act might be relevant. Cf. Roberts v. 
Consavl, 24 App. D. C. 551, 559. Patently, this is not a 
new or separate claim against Appellee. Intervention by 
Appellant will not result in any additional liability to Ap¬ 
pellee. If Plaintiff recovers, she must satisfy the lien of 
Appellant. Appellee concedes that “if the plaintiff loses, 
the appellant will receive nothing.” Appellee’s Br., 6. 

(2) An attorney’s lien is not an assignment within the 
meaning of §3477, and this Court has so held. In Roberts 
vJ Consavl , 24 App. D. C. 551 (1905), a fee under contingent 
retainer was by agreement “made a lien” on a claim 
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against the United States. Recovery of the fee was ob¬ 
jected to because of the Assignment of Claims Act The 
court said the attorney's contract did not 

“assign or transfer to plaintiff's intestate [the at¬ 
torney] any part of a claim against the United States, 
or any right to demand payment from them by suit 
or otherwise. By it they [the clients] merely retained 
Moyers as their attorney to prosecute the claim against 
the United States in the court of claims on their be¬ 
half and in their names, agreeing to pay him one 
half of the amount that might be collected, in con¬ 
sideration of the services to be performed by him. 
Any intention to assign him an interest in the claim 
itself is also negatived by the stipulation that the fee 
agreed upon should be a lien upon the draft when is¬ 
sued in payment None of the evils which the statutes 
were intended to prevent could arise from such an 
agreement • • •." 

Concluded the court: j 

I 

“Such contracts not being otherwise opposed to pub¬ 
lic policy, it would be an unreasonable construction of 
statutes intended solely for the protection of the United 
States to extend them thereto. In our opinion they 
are neither within the letter nor the spirit of the sec¬ 
tions referred to [§3477], where they fall short of an 
actual assignment of a specific interest in the claim ! 
itself." 24 App. D. C. at 560. 

I 

In stating that the attorney’s lien negatived an assign- j 
ment, the Court simply recognized that an assignment is | 
a transfer made “with the clear intent at the time to part 
with all interest in the thing transferred," Ormond v. Conn. 
Mut. L. Ins. Co., 145 N. C. 140, 142, 58 S. E. 997 (1907), 
while a “lien is a claim which one has on the property of 
another." In re Maher, 169 Fed. 997, 999 (D. C. Gel, 1909). j 
If one is an assignee, he 

“cannot have a lien upon his own propertv." Gould | 
v. Day, 94 U. S. 405, 413 (1877). 


i 

i 
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In terms of this case and of Roberts v. Consaml, supra, 
there has been no assignment because Appellant was ex¬ 
pressly given a lien. 

Appellee would distinguish the Conscuul case on the 
ground that it 

“involved the assertion of a lien after allowance of 
the claim.” Appellee’s Br., 20. 

It is true that in discussing jurisdiction over the action nf 
the Treasurer of the United States, the Court stated that 

“The money having been appropriated and directed 
to be paid to the claimant, they [the United States] 
have no interest in the controversy.” (p. 562). 

This was not assigned as a ground of the decision respect¬ 
ing the Assignment of Claims Act. Even if it be regarded 
as an additional ground of that decision: 

“where there are two grounds, upon either of which 
an appellate court may rest its decision, and it adopts 
both, the ruling of neither is obiter, but each is the 
judgment of the court, and of equal validity with the 
other.” United States v. Title Insurance & T. Co., 265 
U. S. 472, 486 (1924); Woods v. Interstate Realty Co., 

' 337 U. S. 535, 537 (1949); Van Dyke v. Parker, 83 F. 
(2d) 35, 39 (C. A. 9th, 1936). 

It follows that the accident that the Roberts case involved 
the assertion of a lien after payment was directed cannot 
confine the broad principle there laid down, namely, that 
an attorney’s contingent fee contract lien is not an as¬ 
signment within the meaning of §3477. 

Appellee quotes copiously from Nutt v. Knut, 200 U. S. 
12 (1906) which held that even where attorney’s liens were 
asserted after payment they were a nullity. But Appellee 
notes that case no longer represents the law. Appellee’s 
Br., 17. Indeed, the “strict construction” of Nutt v. Knut 
and the literalistic reasoning of similar cases has been 
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expressly rejected 12 by the Supreme Court in favor of 
another line of cases which 

“teach us that the statute must be interpreted in the 
light of its purpose to give protection to the govern¬ 
ment 1 ’ Martin v. National Surety Co., 300 U. S. 588, 
596-597 (1937). 

The purpose of the statute was to protect the government 
from 

“becoming embroiled in conflicting claims, with delay 
and embarrassment and the chance of multiple liabil¬ 
ity .” 300 U. S. at 594. 

No conflicting claims are here asserted and no chance of 
multiple liability exists. 

Appellee repeatedly invokes Lindberg v. Humphrey, 53 
App. D. C. 243, 289 Fed. 901 (App. D. C., 1923). There, 
in reliance on Nutt v. Knut, supra, and National Bamk of 
Commerce v. Downie, 218 U. S. 345 (1910), the court ruled 
that an attorney’s lien was “absolutely null and void” 
under the Assignment of Claims Act. That, as Appellee 
recognizes, “is no longer the rule,” Appellee’s Br., 17. 
Both the Nutt and Downie cases were repudiated by the 
Supreme Court in the Martin case, supra. Moreover, this 
Court, in Morgenthaw, v. Fidelity & Deposit Co., 68 App. 

D. C. 163, 94 F (2d) 632, 635 (1937) “expressly overruled” j 
Lindberg v. Humphrey “to the extent that [it] may be said 
to modify Jones v. Rutherford * * V’ In seeking to 
explain this away, Appellee points to the following state- | 
ment in the Lindberg case (Appellee’s Br., 23, fn. 26): 

■ - 

« In rejecting Nutt v. Knut, Mr. Justice Cardozo in Martin V. j 
National Surety Co., 300 U. S. 588 (1937), also knocked the props j 
from under Calhoun V. Massie, 253 U. S. 170 (1920), Appellee’s Br., 
p. 18, fn. 24, which relied entirely upon the Nutt opinion. In Cal¬ 
houn v. Massie the attorney had contracted for 50% in the face of j 
a statute limiting fees to 20 percent. 

See also the rejection of Nutt v. Knut and Spofford v. Kirk, 97 
U. S. 484 (1878), another case cited by Appellee, Br. 16, in United \ 
States v. Aetna Casualty and Surety Co., 338 U. S. 366, 373 (1949) 
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“insofar as Jones v. Rutherford may be regarded as 
i authority for justifying the establishment of a lien on 
a claim against the United States • • • it is contrary 
to the holding of the Supreme Court in Nutt v. Knut 
• • • and therefore must to that extent at least be 
regarded as overruled. ’ ’ 

Nutt v. Kmti is discredited; and to the extent Lindberg v. 
Humphrey overrules Jones v. Rutherford and decides that 
an attorney may not have a “lien on a claim against the 
United States,” it has been overturned. 

Appellee would erect a prohibition against attorney’s 
liens upon the rubble of repudiated cases. We submit that 
Roberts v. Consaul, supra, represents the “better reason,” 
Martm v. National Surety Co., 300 U. S. 588, 597. 

On this score, finally, note that the Supreme Court in 
United States v. Aetna Casualty & Surety Co., 338 U. S. 
366 (1949) directed attention to the fact that the Assistant 
General Counsel of the Treasury, “in explaining” another 
bill, stated: 

“One exception after another has been carved from 
Section 3477, until now the courts recognize many 
types of adverse claims as the basis for what in effect 
are third party suits based upon assignments by opera¬ 
tion of law, subrogation and equitable liens. ” 338 U. S. 
at 380. 

(3) Apart from the Contract Lien, there is a Lien bv 
Operation of Law. It has been settled for nearly a century 
that 

“assignments by operation of law are not within the 
prohibition” 

of the Assignment of Claims Act. United States v. Aetna 
Casualty <& Surety Co., 338 U. S. 366, 374, 375 (1949). 

Following the example of this Court in Morgenthau v. 
Fidelity & Deposit Co. of Maryland, supra, we may put 


aside the lien created by contract between Plaintiff and 
Appellant and look only to the lien created by operation of 
Law. In the Morg&nthau case a surety claimed. 

j 

“an equitable lien on the fund [owed a contractor by 
the government] grounded upon the assignment made 
by the contractor [to the surety] as consideration for j 
the execution of the [surety] bond. It [the surety] 
likewise claims the fund by subrogation on account of j 
the money paid by it to complete the contract and dis- I 
charge the claim.” 94 F. (2d) at 635. j 

The government contended that the assignment was void i 
because of §3477, but the court deemed it unnecessary “to j 
pass on this point,” stating: 

“We may ignore the [express] assignment by Durso 
[the contractor] to the surety and regard only the 
assignment which on account of the situation of the 
parties the law has effected.'’ 94 F. (2d) at 636. 

Let us consider this case in light of that analysis. An 
attorney’s lien is either a creature of contract, of statute, 
or a common law, judge-made lien. Because the District 
of Columbia has no statute protecting attorneys for serv¬ 
ices rendered, Pink v. Farrmgton, 67 App. D. C. 314, 92 F. j 
(2d) 465, 466 (1937), this Court has fashioned the rule i 
that 

“during the progress of a suit an attorney of record | 
under a contingent fee contract has an ‘interest in the ! 
cause of action’.” Friedman v. Harris, 158 F. (2d) 
187, 188 (App. D. C., 1946). 

In neither the Friedman , Continental, or Kellogg cases, 
supra, was an express lien created by the retainer. In 
each case the agreement merely provided for payment out 
of the recovery. 13 It was the Court which declared that 
an equitable lien existed under its general rule. In other i 
words, even if a contingent fee contract contains no ex- j 

i 

- ■■ 

15 Ordinarily a contract to pay, without words of grant, is not! 
deemed to confer an “interest” in, or “lien” upon, property. ! 











press provision for a lien, there is an equitable lien under 
the rule of this Court. See McCormack v. Karr ah, 60 App. 
D. C. 260, 51 F. (2d) 316 (1931). An equitable lien said 
Lord Wright, Legal Essays, 7 (1939) is “a species of 
property which equity has created.’’ It is simply a “reme¬ 
dial tool used by chancery to work out a just result” where 
“it is equitable that certain specific property should be 
security for the payment of the debt.” 1 Bogert, Trusts 
& Trustees, 247 (1951). If, contrary to Roberts v. Consaul, 
supra, Appellant’s “lien” be regarded as an “assignment,” 
it is therefore an assignment “by operation of law” no 
less than the assignment by subrogation in Morgenthau v. 
Fidelity <& Deposit Co., supra, which 

“on account of the situation of the parties, the law has 
effected.” 14 

And as an assignment by operation of law, it is outside 
the ban of §3477. 

Against this Appellee once more pits Lmdberg v. Hum¬ 
phrey, supra, p. 21 (Appellee’s Br., 25), citing the state¬ 
ment therein that to permit an attorney to invoke the as¬ 
signment by operation of law is “to award under an im¬ 
plied contract that which it is forbidden to allow under 
an express contract # * Apart from the fact that the 
Lindberg case was expressly overruled in part in Morgeu- 
thau v. Fidelity & Deposit Co., supra, the cited portion, 
was overruled sub sUentio when this Court in the Morgeu- 
thm case held that 

“we may ignore the assignment by Durso to the surety 
1 and regard only the assignment which, on account of 

14 Assignees by operation of law need not, of course, await al¬ 
lowance of the claim before asserting their interest, because §3477 
has no application to their claims. So, in Western Pac. R. Co. V. 
United States, 268 U. S. 271 (1926), a receiver filed suit against 
the United States after the claims “were disallowed.” 268 U. S. 
at 274. The Supreme Court rejected the government’s contention 
that the suit was barred by §3477. 
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the situation of the parties, the law has effected.” 94 
F. (2d) at 636. 15 

The subrogee’s lien by operation of law now has the addi¬ 
tional sanction of United States v. Aetna Casualty <& 
Surety Co., supra. 1 * 

Appellee attempts a hair-splitting distinction of the Mor- 
genthau case. He urges that 

“The equitable right of subrogation which was en-1 
forced in the Morgenthau case was one that existed 
before any written assignment was made and * • • it 
had nothing to do with the assignment.” Appellee’s! 
Br., 25. 

7 i 

But the right of Appellant, argues Appellee, 

i 

“springs from his former client’s undertaking in the 
contract to pay him a fee from the proceeds of her 
claim. If there had been no undertaking appellant 
would have had no lien.” Ibid. 

This statement betrays a misapprehension of the facts of 
the MorgentJum case. When the surety executed the bond, 


18 An equitable lien may at one and the same time arise ex aequo 
et bono and from contract. Exchange State Bank v. Federal Surety 
Co., 28 F. (2d) 486, 487 (C. A. 8th, 1928). j 

16 Appellee would distinguish the Aetna case on the ground that 
it cites Ball V. HalseU, 161 U. S. 72 (1895), which “struck down an! 
attorney's lien as barred.” Appellee’s Br., 26. Citation in the 
Aetna opinion of the Ball case, among many others, for the propo¬ 
sition that 

“assignments by operation of law are not within the prohibi-j 
tion of the statute,” 338 U. S. at 374, 
was scarcely designed to reinstate the rule of Spofford V. Kirk, 97 
U. S. 484 (1878), that assignments are “void”, on which Ball vi 
HalseU partially relied. That rigorous rule, the Supreme Court 
remarked in the Aetna case, “was very early relaxed.” Id. at 373 
Moreover, the Ball case involved a fee in excess of the statutory 
ceiling; the attorney had been awarded the maximum permissible fee 
by the Court of Claims and thereafter sued the client for the diff 
ference between the sum so allowed and the fee fixed by the ref 
tainer agreement. 

i 

i 

i 

i 

i 

i 

i 

i 
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the contractor “ simultcuneoiisly entered into an agreement 
with the surety by which he assigned all retained percent¬ 
ages and all sums which might become due under [his gov¬ 
ernment] contract.’’ 94 F. (2d) at 633. Thereafter pay¬ 
ments were made by the surety. The surety 

“did this, not as a volunteer, but by reason of its con¬ 
tract entered into before the commencement of the 
work. • • • It thereby became subrogated • • •.” Id. 
at 635. 

Whether the “contract” refers to the contract of surety¬ 
ship itself, i.e., the bond, or the agreement for reimburse¬ 
ment and indemnification with the building contractor is 
not clear. 17 Nor is it important. What is important is 
that the surety entered into a contract, that an express 
assignment was also executed, that the surety performed 
certain acts under the contract. It was these acts which 
gave rise to an “assignment which, on account of the situ¬ 
ation of the parties the law has effected.” Similarly, 
Appellant executed a contract; a provision expressly cre¬ 
ating a lien was incorporated in that instrument; and 
pursuant to that agreement Appellant performed services. 
Both the surety and Appellant performed certain acts under 
a contract. These acts of Appellant give rise to an equit- 


17 While the Court's statement of the facts does not spell out the 
contract between the building contractor and the surety, in response 
to which the surety issued its bond, it is well-known that such 
bonds are issued only after contracts of indemnification which are 
part of the application for bond. See 8 Nichols Cyclopaedia of Legal 
Forms, 532 et seq. (1936). This was probably the contract to which 
the Court referred when it said the surety paid “not as a volun¬ 
teer." 

If we may for once indulge in the speculation which is rife 
throughout appellee's brief, the contract of assignment was prob¬ 
ably part of the application which contained the contract of indemni¬ 
fication. If it was embraced in a separate though “simultaneous” 
document, the assignment was none the less a part of the contract 
of suretyship. 
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I 

able lien by operation of law, exactly as the acts of the j 
surety gave rise to subrogation. 18 

i 

It would be a mechanistic jurisprudence that would ex¬ 
empt an attorney’s lien conferred by statute from §3477 
because created “by operation of law,” see Brooks v. Mom- : 
del-Witte Co., 54 F. (2d) 992, 995 (C. A. 2d, 1932), but 
would strike down an equitable lien created by the courts 
for exactly the same purpose. As Judge Learned Hand 
said, 

“it can scarcely be that an equitable assignee [attor¬ 
ney] is in a weaker position than a statutory lienor 
[attorney], who is often referred to as such an as-! 
siffnee.” Woodbury v. Andrew Jergens Co., 69 F.j 
(2d) 49, 50. 

(4) No evaluation of the Assignment of Claims Act! 
can fail to take account of the Supreme Court’s increas-| 


18 The Morgenthau rule—an express assignment will be ignored 
when an assignment is independently effected by law—was recently 
exemplified in United States v. Jordan , 186 F. (2d) 803 (C. A. 6th, 
1951). Land had been leased to the United States, and upon termi¬ 
nation of the lease the property was purchased by claimants, who! 
brought suit for damage to the land caused by the government dis-| 
covered subsequent to the purchase and termination. Following thej 
sale and after discovery of the damage, the former owner-lessors 
expressly assigned to the purchaser-claimants all damage claims 
“arising out of express or implied covenants in the aforesaid leased 
with the government. Against the government’s defense that “the 
assignees are barred from prosecuting their respective claims” be¬ 
cause of the Anti-Assignment Act, the court held that the leases 
ran in favor of the former owners and their “successors and as-j 
signs” and that 

“The subsequent written assignments were incidental to the 
prior sale of the land and in furtherance of the vendor's obliga4 
tion under their deed of conveyance. The purposes of the 
statute were in no way violated.” 186 F. (2d) at 808. 

In other words, the sale of the land by operation of law carried 
with it an assignment of the damage claim, and the express assignt 
ment of that claim did no more than the law itself accomplished: 
The express assignment was in consequence disregarded and judg¬ 
ment entered for the claimants. 


I 

I 
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ingly liberal attitude towards that statute. For example, 
in the AePna case the government once against trotted out 
all of the old bogies. It argued against a lien by subro¬ 
gation on the ground that it would be deprived of rights 
“of counterclaim and offset • • • against the original 
claimants,’’ 338 U.S. at 371; that “the government would 
be in danger of becoming embroiled in conflicting claims, 
with delay and embarrassment and the chance of multiple 
liability,” ibid,; that it would suffer “inconvenience, ad¬ 
ministrative and accounting difficulties and procedural prob¬ 
lems • # ibid. This argument was resoundingly re¬ 
jected. The Supreme Court pointed out that the 

“primary purpose [of §3477] was undoubtedly to pre¬ 
vent persons of influence from buying up claims against 
the United States, which might then be improperly 
urged upon officers of the government. • • • Another 
purpose, that upon which the government now relies, 
has been inferred by this court from the language of 
the statute. That purpose was to prevent possible 
multiple payment of claims, to make unnecessary the 
investigation of alleged assignments, and to enable 
the government to deal only with the original claim¬ 
ant.” 338 U. S. at 373. 

The Court held that transfers by operation of law includ¬ 
ing subrogation were not within these purposes, saying 
that 

“the obvious reason of this is that there can be no 
purpose in such cases to harrass the government by 
multiplying the number of persons 18 with whom it 
has to deal, nor any danger of enlisting improper in¬ 
fluences in advocacv of the claim, and that the exigen¬ 
cies of the party who held it justified mid required the 


19 Lest Appellee seize upon the fact that the Court contemplated 
a single claimant who was subrogated, it is to be noted that the 
Court squarely considered "cases of partial subrogation” where 
"both insured and insuror ‘owned’ portions of the substantive 
right and should appear in the litigation in their own names.” 338 
U. S. at 381. 
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transfer that was made 338 U. S. at 376. And see 
United States v. Jordan, supra, note 18. 

Long before, in Roberts v. Consaul, supra, this Court 
said with respect to §3477 and an attorney’s lien: 

“None of the evils which the statutes were intended 
to prevent could arise from such an agreement. Per¬ 
sons having claims against the United States that must 
be collected through proceedings in the court of claims 
are practically compelled, in the majority of cases, to 
employ attorneys and contract with them for fees con¬ 
tingent upon success.” 24 App. D. C. at 559. 

i 

What consideration, apart from the obstinate literalism 
which led the government unsuccessfully to fight the Martin 
and Aetna cases to the Supreme Court, can be balanced 
against the client’s need of contingent retainers in order | 
to sue the United States and the correlative need of some 
protection for the attorney in light of the client’s absolute ! 
power of dismissal? To destroy the lien of the attorney j 
is only to make it more difficult to secure representation | 
in such cases, particularly where the United States has 
seized all the property of the claimant. And what laudable 
purpose of government is served by such destruction? Does 
not the interest of justice require that counsel be freely 
available to indigent suitors who believe themselves injured 
by the government? Appellee himself has noted that “the 
tendency to protect the attorney marks most of the cases.” 
Appellee’s Br., 18. But like Canute, it is only when the 
waves of liberal interpretation wash around his neck that j 
he grudgingly concedes that the tide is advancing. 


The Lien is Not Barred by the Trading With the 

Enemy Act 

Appellee prefaces an argument that the lien is barred 
by the Trading with the Enemy Act with the contention 
that non-assignability of a cause of action prevents the 
assertion of such liens. Appellee’s Br., 26-27. 
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1) Both of these arguments were made 30 and rejected 
below and are no longer open to Appellee because he ne¬ 
glected to file a cross-appeal. Had these contentions pre¬ 
vailed below, the District Court would have denied inter¬ 
vention altogether. Instead, it 

“ordered that Raoul Berger be and hereby is granted 
leave to intervene against Madeleine duPont Ruoff to 
assert and protect the lien claimed by him upon such 
1 money or other property as the plaintiff may recover 
from the defendant by this action or any settlement 
thereof.” Appendix, p. 23. 

Implicit in this Order is recognition of a subsisting lien. 

Appellee would now’ destroy the basis for even the re¬ 
stricted intervention allowed by the District Court Absent 
a cross-appeal, Appellee cannot 

“ ‘attack the decree with a view either to enlarging 
his own rights thereunder or lessening the right of the 
adversary’.” Morley Construction Co. v. Maryland 
Casualty Co., 300 U.S. 185,191 (1937). 31 

This rule, Mr. Justice Cardozo has declared, “is inveterate 
and certain.” Ibid; see also Hall v. KeUer, 180 F. (2d) 753, 
755 (C.A. 5th, 1950). 32 


20 Def. Memo, in Opposition to the Petition of Raoul Berger for 
Leave to Intervene in the Suit as a Party Plaintiff, 21-22. 

21 It has long been settled that 

“Where each party appeals, each may assign error; but where 
1 only one party appeals, the other is bound by the decree in the 
court below, and he cannot assign error in the Appellate court, 
nor can he be heard if the proceedings in the appeal are cor¬ 
rect, excerpt in support of the decree from which the appeal 
of the other party is taken.” The Maria Martin , 12 Wall. 31, 
40 (1871). 

22 An appellee may, without taking a cross-appeal, advance addi¬ 
tional grounds why the decree should be affirmed. But under Points 
III and IV Appellee urges contentions which would require reversal 
of even the limited intervention granted by the District Court. It is 
this kind of argument which the cross-appeal rule is designed to 
shut off. 
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2) Even if these arguments of Appellee were properly 
before the Court, they would not withstand analysis. For 
the proposition that non-assignability of a cause of action 
prevents the assertion of attorney’s liens, Appellee cites 
a statement in Stricklamd v. Sellers, 78 F. Supp. 274, 277 
(N.D. Tex., 1948) that an attorney could not acquire an 
interest in a “statutory cause of action” 

“by assignment from the plaintiff, as said statute did 
not expressly authorize such an assignment.” Ap¬ 
pellee’s Br., 27.” 

Though Appellee has similarly argued at the outset of 
his Point II that 

“the assignment of such a claim is void under the As¬ 
signment of Claims Act,” Id. at 16 

he hastily retreated from this extreme position, saying: 

“In earlier years, indeed, such liens were held to be a 
nullity even where asserted after allowance of the 
claim * * * but such is no longer the rule.” Id. at 17. 

The absence of a statutory authorization for transfer 
of a cause of action can scarcely be given more sweeping 
effect than the flat prohibition of assignments in the As¬ 
signment of Claims Act. If non-assignability of a claim 
is “held to prevent the assertion of a lien,” Appellee’s 
Br., 26, no attorney’s lien could exist in am/ case involving 
a claim against the United States, for by the Anti-Assign¬ 
ment statute every claim is made non-assignable. Even 
Appellee now admits, however, that liens on a claim against 
the United States, i.e., “a statutory cause of action,” are 


Js In the Strickland case, the contingent fee contract did “not 
purport to fix any contractual lien on the cause of action or judg¬ 
ment”, and the court found it “quite doubtful * * * under the deci¬ 
sions of the Texas courts” whether the contract conferred any 
“right or interest in the cause of action” upon the attorney. 78 F. 
Supp. at 277. Compare the contrary decisions by this court in the 
Kellogg, Continental Casualty, and Friedman cases, and the contrary 
Supreme Court judgment in Barnes v. Alexander, supra. 


32 


good “where asserted after allowance of the claim.” Ap¬ 
pellee ’s Br., 17. Appellee’s reliance on Strickland v. Sellers 
is misplaced; his argument would require the Court to over¬ 
turn the Supreme Court cases which expressly sustain such 
assignments after allowance of the claim. See e.g., Mc¬ 
Gowan v. Parish, 237 U. S. 285 (1915) (Appellee’s Br., 18); 
Houston v. Ormes, 252 U. S. 469 (1920). 

3) Appellee turns next to §9(f) of the Trading with 
the Enemy Act, 50 U.S.C. App. §9(f), which states: 24 

“Except as herein provided, the money or other prop¬ 
erty conveyed, transferred, assigned, delivered or paid 
to the Alien Property Custodian shall not be liable to 
lien, attachment, garnishment, trustee process, or ex¬ 
ecution or subject to any order or decree of any 
court.” 

Appellee insists that this section “is a bar to intervention” 
by lienors. Appellee’s Br., 27. We shall show that the 
term “lien” as employed in §9(f) has reference only to 
liens asserted in courts other than the court in which suit 
is filed under §9(a) of the Trading with the Enemy Act. 

Upon the institution of suit under §9(a) the court is 
given exclusive jurisdiction of the property. 28 McGrath v. 
Zander, 85 App. D. C., 334, 177 F. (2d) 649 (1949). Sec¬ 
tion 9(a) authorizes the Court to order a return to a 
proper claimant of property held by Defendant. Conse¬ 
quently the property in suit is subject to the control or 
disposition of the court. 


84 The Trading with the Enemy Act nowhere in express terms 
forbids assignments. Section 9(f) to which Appellee points does 
not even mention assignments. If Trading with the Enemy Act 
cl a i m s are non-assignable, they are made so by the Assignment of 
Claims Act, but we have already shown that assertion of an at¬ 
torney's lien by way of intervention is not precluded by that statute. 

“Upon service of process, the property is in the custody and 
under the control of the court. Buck v. Colbath, S Wall. 334 
(1866). 
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The purpose of an * 4 attachment /’ mentioned in §9(f), 
is to bring the property of a debtor before the court, Martin 
v. Wheatley, 62 F. Supp. 104, 106 (W. D. Ark., 1945), to 
afford a basis of jurisdiction in a quasi-in rem proceeding. 
Zittman v. McGrath, 341 U. S. 446, 450 (1951). Since the 
District Court has jurisdiction over the property when suit 
is filed under §9(a), there would be no occasion to bring 
the property into court by resort to an attachment. 28 Pat¬ 
ently, prohibition of the “attachment” named in §9(f)— 
or of the “garnishment, trustee process” which serve the 
same purpose—was not intended to apply to a proceeding 
brought under §9(a), because those terms are meaningless 
in that context. Similarly, the §9(f) prohibition of “execu¬ 
tion” was not intended to disable the §9(a) court from 
implementing the return which §9(a) expressly authorizes. 

Nor was §9(f) designed to preclude the recognition of 
liens by a §9(a) court. First, a lien is embraced in the 
§9(a) phrase permitting suits by the claimant of “any 
interest, right, or title • • * in property * * *.” Second, 
under the rule noscitwr a sodis, the “association” of the 
word “lien” with terms like 

“attachment, garnishment, trustee process or execu¬ 
tion • • * or any order or decree of any court” 

“justifies, if it does not imperatively require, the conclu¬ 
sion” that like those terms it refers to orders issued by 
courts other than the §9(a) tribunal. Neal v. Clcurk, 95 U.S. 
704, 708-709 (1878); see also Patton v. United States, 159 
U.S. 500, 509 (1895). The term “lien” in $9(f), in other 
words, refers to liens declared or created by the order of 
mother court as opposed to liens asserted in the §9 (a) 
court. 


*• Nor would the Custodian have any occasion to apply for a writ 
of attachment. He secures possession of property through voluntary 
compliance with a vesting order. If the possessor refuses to com¬ 
ply, the Custodian may institute a proceeding under §17 to require 
a turnover. 
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Nothing contained in LaMettrie v. James, 55 App. D.C. 
354, 6 F. (2d) 479, cited by Appellee, Br., 27, is to the 
contrary. In fact, it presented precisely the situation at 
which § 9(f) was aimed. For the statement of the case 
we quote from Appellee’s Br., 27: 

“The suit in that case was brought against the Cus- 
i todian for payment of a debt out of the vested 
property of the debtor. Some two years after the 
suit was brought, a New York court, in supplementary 
proceedings, appointed a receiver to take ‘all the prop¬ 
erty, debts, equitable interests, and things in action, 
effects, and estate, real and personal’ of the debtor. 
The receiver moved to intervene in the suit and was 
denied leave under § 9(f).” 

Appellee goes on to say that 

“There is nothing in the opinion to suggest, as the 
appellant did below, that the intervention was denied 
for the reason that the intervenor sought to take the 
vested property ovi of the control of the Custodian 
and the court.” 


But by definition 

“a receiver is a person appointed by the court to 
take control, custody, or management of property 
which is the subject matter of or involved in litiga¬ 
tion, to preserve the property, and to receive the rents, 

' issues, and profits therefrom pending the ultimate ' 

determination of such litigation.” Commissioner of 
Internal Revenue v. Owens, 78 F. (2d) 768, 773 (C.A. 

10th, 1935). 5 

And, as is recited in the LaMettrie case, the New York 
court “appointed a receiver to take all the property” 
that had been vested. Since the Act confers exclusive 
jurisdiction upon the §9 court, which already had the 
property, the state court was powerless to appoint a * 


receiver. The receiver was therefore without standing 
and intervention was properly denied. The same result 
would have obtained under the rule that 





35 


“the court whether federal or state, which first takes 
possession of a res, withdraws the property from the 
reach of the other. ” Toucey v. New York Life Ins . 
Co., 314 U. S. 118,135 (1941). 

Appellant is not asserting the claim of another court 
to oust the jurisdiction of the District Court; he is 
merely asking the District Court to protect a lien con¬ 
ferred by contract or by operation of law. 

Appellee insists that §34 of the Trading with the 
Enemy Act, which governs payment of “debt” claims 
from vested assets, supplies “the sole remedy for en¬ 
forcement” of Appellant’s claim. Appellee’s Br., 28. Ap¬ 
pellee knows full well that § 34 provides that 

“No debt claim shall be allowed under this section 
if it was not due and owing at the time of such vest¬ 
ing.” 27 

Had § 34 barred the payment of attorneys’ fees incurred 
by a claimant who, after the vesting , sought the return 
of the property taken from him, it would in the great 
majority of cases have disabled claimants from institut¬ 
ing suits for recovery. 

That Congress had no such object in mind is shown 
by § 20 which authorizes the court to supervise fees 
paid to attorneys who procure a recovery. Appellee, in 
fact, points to this section as supplying Appellant with 
“all the security he could conceivably require”, Appel¬ 
lee’s Br., 29. But § 20 is operative only after judg¬ 
ment, and the central issue in this case is that intervention 


17 Since In re Mangel’s Will, 68 N.Y.S. (2d) 80 (Surr. Ct., Queens 
County, 1946) and Blank v. Clark, 79 F. Supp. 373 (E.D. Pa M 1948) 
cited by Appellee, Br., 28, involved legal services rendered before 
vesting, the claims were assertible under §34. In the Blank case, 
the vesting occurred on March 31, 1947. On February 26, 1947, 
i.e. prior to the vesting, "the Orphans' Court amended its original 
adjudication to include Weller as one of the heirs", 79 F. Supp. at 
375. The attorney claimed an interest because "his efforts primarily 
aided in uncovering Weller’s interest in the estate.” Id. at 377. 
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after judgment does not provide Appellant with adequate 
security so long as there may be no recovery. 

It would be unreasonable to conclude that in the Trad¬ 
ing with the Enemy Act Congress provided relief to 
American claimants with one hand and effectively barred 
the door to relief with the other by destroying the se¬ 
curity of attorneys on contingent retainer. Only through 
the instrumentality of such retainers can the bulk of 
such claimants, whose property has been seized by the 
United States, obtain relief. Appellee has forgotten that 

"It was not the purpose of Congress in the passage 
of the Act to deprive an American citizen of his 
property rights or so to administer the Act as to 
cause him unnecessary financial loss.” 'Mayer v. 
Garvcm, 278 Fed. 27, 35 (C. A. 1st, 1922). 

It was not the purpose of the Act to destroy the rights 
of American lawyers who gave their services to secure 
the relief granted by the Act 

IV 

Appellant Has a Subsisting Lien 

Appellee insists that Appellant has no lien, “that his 
lien is at an end”, Appellee’s Br., 32. According to 
Appellee, the Stipulation by which Appellant composed 
his differences with Plaintiff “vitiates” whatever lien 
Appellant may have had. 

1) This contention was advanced by Appellee and re¬ 
jected by the District Court, and like the arguments with 
respect to assignability of a cause of action and § 9(f), 
it is an argument which Appellee is now foreclosed from 
making because of his failure to file a cross-appeal. 
Swpra, p. 30; Def. memo., Op. cit supra note 20 at 8-10. 

2) In any event, the argument collapses under analy¬ 
sis. Shortly stated, Appellee’s thesis is that after dis¬ 
charge Appellant had an absolute claim for damages in 
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quantum meruit, “a right secured by a Hen”, but that 
by the stipulation AppeUant “bargained away his judi¬ 
cially protected position”, Appellee’s Br., 31. As a con¬ 
solation prize, Appellee suggests that if the cHent does 
not recover, the attorney “retains the cHent’s personal 
HabiHty for the value of the services rendered.” We 
have earlier {swpra, p. 7) exposed the hollowness of this 
argument—“the client’s personal liability”, unless there 
is recovery, is worthless. No court will compel its officer 
to pursue a “futile action on a quantum meruit against 
an insolvent client.” Frear v. Lewis, supra at p. 7. Con¬ 
sequently the “absolute right” to receive compensation 
by quantum meruit is illusory; there was no “protected 
position” to bargain away. 

Appellee would transform quantum meruit from a shield 
for attorneys to an instrument for their destruction. 
Quantum meruit is one of the common counts in assump¬ 
sit, and Lord Mansfield early emphasized that assumpsit 
is an instrument of “natural justice and equity.” Moses 
v. MacFarUm, 2 Burr. 1005, 97 Eng. Rep. 676 (K. B. 
1760). Ever since assumpsit has been controlled by 
“equitable principles”, Stone v. White, 301 U. S. 532, 
534 (1937). For example, assumpsit has assured recov¬ 
ery despite the deficiency of an express contract. Vm 
Deusen v. Blvnn, 18 Pick. 229 (Mass., 1836). 

Woodbury v. Andrew Jergens & Co., 69 F. (2d) 49 
(C. A. 2d, 1934), on which Appellee mistakenly reHes, 
Br., 30, employed quantum meruit for the protection of 
an attorney’s rights, not for their destruction. An attor¬ 
ney, not of record and therefore not within the state 
statutory lien, had a contract for payment out of the 
recovery and, Judge Learned Hand held, was therefore 
“an equitable assignee of the cause of action pro tanto”, 
69 F. (2d) at 50. After dismissal, said Judge Hand, 


i 
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i “he must be secured for the quantum meruit, for 
the client am not prejudice his position by a gratui¬ 
tous dismissal.” Ibid .“ 

To insist that the attorney must be protected by a “se¬ 
cured” quantum meruit, so that he may not be “preju¬ 
diced • • * by a gratuitous dismissal” differs totally 
from holding that if client and attorney compose instead 
of litigating their differences the rights of the attorney 
are thereby destroyed. 

The infirmity of Appellee’s argument is demonstrable 
from yet another aspect. Appellee recognizes that if 
Appellant had filed suit in quantum meruit, he would 
not thereby have forfeited his lien on the property in 
suit. For he quotes from Woodbwry v. Andrew Jergens 
Co., supra, where Judge Hand pointed out that an attor¬ 
ney who sues in quantum meruit “is still protected by 
the charging lien.” Appellee’s Br., 30. Instead of en¬ 
gaging in costly and unseemly collateral litigation, Plain¬ 
tiff and Appellant composed their differences. Does an 
attorney lose the lien if he chooses to settle instead of 
racing into court? 

“The law favors the settlement of litigation and the 
compromise of disputed claims.” Clark v. Barlow, 
! 74 App. D. C. 328, 122 F. (2d) 337, 341. 

The settlement is “protected by the charging lien” no 
less than a quantum meruit money judgment would be. 

Appellant “waived” nothing. By the Stipulation the 
parties merely fixed the “liquidated damages for Plain- 


23 Judge Hand went on to state that 

"Although the plaintiffs could have settled it on any fair terms 
behind the appellants’ [attorneys’] backs * * * their concur¬ 
rence or [their] elimination [by payment on substitution] was 
necessary to any satisfaction. * * * The suit could not be 
disposed of and the defendant discharged, until it was decided 
who were the parties interested in the recovery [i.e. the at¬ 
torney-lienors].” 69 F. (2d) at 60-61. 
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tiff’s breach of her contract.” Appendix, 14, par. 8(a). 
The Stipulation affirms that “By the terms of said [re¬ 
tainer] contract”, Appellant “has a valid lien on the 
property of plaintiff so returned.” Appendix, p. 13, 
par. 3. Paragraph 8 of the stipulation provides that 

“The above mentioned prior liens of Raoul Berger 
on the property in suit are hereby ratified and con¬ 
firmed, and Raoul Berger’s retaining lien on Plain¬ 
tiff’s papers and documents is hereby transferred to 
said property in suit, it being the intention of the 
parties hereto to reinforce, not to supersede, all liens 
now held by Raoul Berger.” Appendix, p. 14. 

It is this which Appellee would have the Court regard 
as an attempt “to manufacture jurisdiction where none 
exists”! Appellee’s Br., 32. 

Had the issue arisen on a motion for substitution, the 
Court would not have required payment of the penniless 
Plaintiff or an undertaking which she was powerless to 
furnish, for to do so would have deprived Plaintiff of 
her “absolute right” arbitrarily to discharge her attor¬ 
ney. The only undertaking Plaintiff could furnish was 
the stipulation herein. In consequence, Appellant bowed 
to the inevitable; he accepted by Stipulation no more 
than the Court would have felt constrained to order upon 
a motion for substitution. 

That a court would have preserved Appellant’s lien 
as a condition to substitution is indicated by Ronald v. 
Mutual Reserve Fund, 30 Fed. 228 (C. C. S. D. N. Y., 
1887), where a plaintiff “in poor circumstances” sought 
to change attorneys. The court ordered that the motion 
for substitution 

“be granted, upon the plaintiff’s stipulation being 
filed with an order entered herein declaring the 
present attorney*s lien pro rata uvon any moneys or 
judgment hereafter recovered, to the extent that may 
be hereafter determined, should the plaintiff be suc¬ 
cessful in the suit.” 30 Fed. at 229. 
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Appellant’s lien is destroyed, according to Appellee, 
because the ‘‘November stipulation has all the elements 
of payment” Appellee’s Br., 31. “Naturally”, Appellee 
hastily adds, Appellant “has not received cash, but he 
has received what amounts to a promissory note payable 
upon a contingency.” Id. at 31. Accepting, arguendo, 
Appellee’s odd assimilation of a contract to a promissory 
note, it scarcely follows that Appellant has been paid. 
Appellant already had a “promissory note” in the shape 
of the promise to pay contained in his retainer agree¬ 
ment. This “note” was scaled down by the Stipulation. 

The 

“giving of a new note as a renewal of one outstand¬ 
ing does not amount to payment; the presumption is 
that the renewal note was not taken by the payee in 
payment.” In re Zemansky, 39 F. Supp. 628, 629 
(S. D. Calif., 1941).” 

The suggestion that Appellant has been paid does not 
accord with elementary rules of law and it offends com¬ 
mon sense. 

Blandly disclaiming any attempt “to fix the value of 
the services which Appellant rendered”, Appellee pro¬ 
ceeds to argue that it was “certainly less” than the 
value fixed in the Stipulation of withdrawal. Appellee’s 
Br., 31. The value of Appellant’s services is not now be¬ 
fore this Court, and in any event Appellee’s violently hos¬ 
tile estimate would be utterly worthless. Appellee’s argu¬ 
ment involves the unprovable assumption that a court would 
attach a smaller value to appellant’s services than the 
value agreed upon after arms-length negotiations by the 


29 The 

“payment of a debt evidenced by a note occurs when the 
debtor or his agent delivers and the creditor or his agent 
receives money in satisfaction of a recognized existing indebt¬ 
edness.” Lee Bros. v. Fleishbein, 71 F. (2d) 418 (C. A. 7th, 
1934). 
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party who must pay the bill acting in consultation with 
successor counsel. 

The principal case questions Appellee’s power in 1948 
to confiscate the property of a citizen then resident in 
the United States on the ground of residence in Germany 
during the war. That single issue is solely a question 
of law, and Appellant strove mightily to bring it to 
speedy issue and to forestall Appellee’s efforts by irre¬ 
levant collateral matters to besmirch Mrs. Ruoff. In the 
court below, Appellee pointed to the mountain of files 
as indicative of the “trouble” given Appellee by Appel¬ 
lant Now before this Court, Appellee depreciates the 
value of Appellant’s labors. 80 In grasping at every straw 
to exclude Appellant from participation, though the 
Plaintiff has consented to intervention, Appellee has tell¬ 
ingly revealed his real appraisal of Appellant’s services. 

CONCLUSION 

The order of the Court below should be modified to 
allow Appellant to intervene as of right. 

Respectfully submitted, 

Raoul Berger 
Attorney Pro Se 
Suite 1116 Ring Building 
Washington 6, D. C. 

Abe Krash, 

Washington, D. C. 

Of Counsel. 


30 In his "Points & Authorities in Opposition to Intervener’s Mo¬ 
tion for a Stay of Proceedings” (p. 1), Appellee advised the court 
below that "The property involved has an estimated value of ap¬ 
proximately two million dollars.” Appellant, as the voluminous files 
attest, spent the greatest part of two years in attempting to pro¬ 
cure a speedy return of Plaintiff’s property. 


